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hoe death of Capt. Micajah Woods, 
which occurred on the 14th day of 
March, 1911, removes from the Virginia 
Bar one of its best known and most 
distinguished members. Captain Woods 
was born in Albemarle County, Vir- 
ginia, at Holkham, on the 17th day of 
May, 1844. His father, Dr. John Rodes 
Woods, was for many years considered 
the leading authority upon stock-raising 
in Virginia, and his mother was Miss 
Sabina Lewis Stuart Creigh. On both 
sides of his family he is descended from 
Scotch-Irish ancestry. His first Ameri- 
can progenitor, Michael Woods, re- 
ceived a patent to a large tract of land 
from George II in 1737, in the western 
part of Albemarle County, which was 
then Goochland County. The wife of 
this Michael was Mary Campbell, who 
belonged to the clan of which the Duke 
of Argyle was the head. William Woods, 
the great-grandfather of Micajah Woods, 
was a member from Albemarle County 
of the Legislature of Virginia in 1798 
and 1799, and his son Micajah was a 
member of the Albemarle County Court 
from 1815 to 1837, and was High Sheriff 
of the County, ex officio, at the time of 

























descended from Col. David Stuart, 
County Lieutenant of Augusta County, 
from 1755 on for several years. 
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By R. T. W. Duke, Jr.' 


his death. Through his mother he was’ 






Captain Micaj ah Woods 


His early education was obtained at 
the Lewisburg Academy, the Military 
School of Charlottesville taught by Col. 
John Bowie Strange, and at the Bloom- 
field Academy, taught by Messrs. Broun 
and Tebbs. In 1861 he entered the 
University of Virginia, and like many 
of the other young men of the South, 
was soon a member of the Confederate 
Army. He first served when barely 
seventeen years of age as volunteer aide 
on the staff of Gen. John B. Floyd, in 
the West Virginia campaign of 1861, 
and then in 1862 as a private in the 
Albemarle Light Horse Company, in 
the Second Regiment Virginia Cavalry, 
and afterwards was first lieutenant in 
the Virginia state line. In May, 1863, 
he was elected and commissioned first 
lieutenant in Jackson’s Battery of Horse 
Artillery, Army of Northern Virginia, 
in which capacity he served until the 
close of the War. Among the battles 
in which he participated were Carnifax 
Ferry, Port Republic, Second Cold Har- 
bour, New Market, Second Manasses, 
Sharpsburg, Winchester, Fisher’s Hill 
and Gettysburg. 

At the close of the war he returned to 
the University, where he studied in the 
Academic Department for one year, 
and then studied law, being graduated 
therefrom in 1868 with the degree of 
Bachelor of Law. He immediately 
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opened an office for the practice of his 
profession in Charlottesville, Virginia, 
and in1870 was elected Commonwealth’s 
Attorney for that county, which position 
he filled for nearly forty-one years with- 
out having had opposition for the nomi- 
nation since 1873. The office of Com- 
monwealth’s Attorney, for Albemarle 
County for over sixty years, up to the 
time of Captain Woods’ death, has been 
held by only three lawyers, all of them 
highly distinguished in the profession: 
Judge William J. Robertson held the 
office from 1850 up to his election to the 
Supreme Court Bench in 1858. Colonel 
R. T. W. Duke was then elected and 
held the office until he was elected to 
Congress in 1870. Captain Woods was 
then elected and held the office up to 
the day of his death, his successor by 
appointment being Judge R. T. W. 
Duke, Jr., the second son of Col. R. T. 
W. Duke. 

In 1872 Captain Woods was made a 
member of the Board of Visitors of the 
University of Virginia, a position which 
he held for four years, having been at 
the time of his appointment the youngest 
member of that Board ever elected. 

In politics he was a Democrat. He 
was Chairman of the Democratic party 
of Albemarle County for several years, 
and as elector represented the Seventh 
Congressional District of Virginia, and 
also was a member of the Presidential 
Electoral Board in 1888, which cast the 
vote of Virginia for Cleveland for Presi- 
dent. He was permanent Chairman of 
the Virginia Democratic State Conven- 
tion which met in Staunton in 1896 to 
elect delegates to the National Conven- 
tion. In two Democratic Congressional 
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Conventions of the Seventh District he 
received the almost unanimous vote fo, 
Congress of all of the Eastern Countig 
in the Seventh District, and each time 
failed of nomination by only a fey 
votes. 

In 1881 he was elected captain of the 
Monticello Guard at Charlottesville, and 
commanded that famous old company at 
the Yorktown celebration in October, 
1881. In 1893 he was made Brigadier. 
General of the Second Brigade of Virginia 
Confederate Veterans, which position he 
held until 1901, when he declined re 
election. 

Captain Woods was elected President 
of the Virginia State Bar Association on 
August 5, 1908, and his address delivered 
at the meeting in 1909 upon “‘The Neces- 
sity for General Culture in the Training 
of a Lawyer,’”’ was very able and elo 
quent. 

Captain Woods as a lawyer was noted 
for peculiar painstaking accuracy in the 
preparation of his papers. As an advo- 
cate he was able, zealous and earnest, 
and as Commonwealth’s Attorney, whilst 
fair and just, he was a terror to the evil 
doers brought to the bar of justice. 

He was a man of exceedingly hand- 
some presence, genial, affable and very 
popular, both with the profession and 
the public at large. 

Captain Woods was married in 1874 
to Miss Matilda Minor Morris and had 
five children, E. Morris, Sallie Stuart, 
now the wife of James Rucker, Maude 
Coleman, a noted Virginia beauty, who 
died in 1901, Mary Watts, who inter- 
married with Dr. Frank Lupton of Bir- 
mingham, Ala., and Miss Letty Page 
Woods. 








“7 AST month,” said the Nature- 

faker to the Barrister, ‘I rambled 
and reveled for a week over the Tweed 
Courthouse of the City and County of 
New York. One must have his whiff 
of the mountains occasionally in this 
malarial maritime city.” 








n he “Whiff of the mountains!’’ retorted 
Te. the Barrister. ‘‘Remember, young man, 





that I have to practise daily in the fetid 






lent air of Tweed’s courthouse.” 

1 on “The air may be fetid; but why not 

>red forget it?’’ said the Nature-faker. “‘Does 
the Swiss mountain lover recall that the 





sun reeked till he gasped yesterday on 
the rocky trail? Does he not forget 
the noisome insects of alp and joch, 
just as I can forget the sordid faces that 
swarmed round me in the courthouse? 
No, the more just scenic comparison is 
between the lawyers and the gushing 
rills of the mountains.” 

“Lawyers and water are fluent,’’ said 
the Barrister complacently, “but call 
them rivers instead of rills. Roll on, 
tremendous torrents, roll!’’ 

“Mountain ills, because upland 
waters, like the lawyers, roar magnifi- 





elo. 














4 cently along the higher courses, yet are 
d smooth and sinuous when they reach 
t, the rich low levels. But my heart is in 
e the highlands and all my week of court- 
) house trotting was spent aloft among 





the juridical glaciers.” 

“Juridical glaciers — contempt 
court!”’ said the Barrister. 

“Not at all. I am talking of cold 
scenery, not of cold people. And why 
not scenery? Let me show you some 
picture postcards of your scenery. 
Look! You, with your dull mind, call 
this a package of the week’s Law Jour- 
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Is This the Law? 


By Joun McG. GoopaLe 
OF THE NEW YORK CITY BAR 





nals. They are postcards. Do they not 
sell for five cents apiece, with some re- 
duction if you buy a series as I did? 
Look here, for mountain views. See this 
great mass of glittering crystals — this 
matter more or less translucent. ‘Deci- 
sions,’ the absurd name you give these 
things, you and the editor of the New 
York Law Journal — ‘decisions’ because 
they are so seldom decisive. There is 
better reason to call them picture cards. 
Look again at this frozen cascade of 
leaping thought — frozen only because 
judicial. Look at this dense wreath of 
fog, and above it just the glimpse a pic- 
ture lover likes of some towering storm- 
swept headland of the immutable 
common law. Come, good peasant, this 
is not merely scenery, but it is of the 
finest in the world.” 

The Barrister looked at the Nature- 
faker askance; he did not like to be 
called a peasant; and then he said 
cynically: ‘‘I trust your week on the 
Tweed moraine yielded more profit than 
my week did to me. Perhaps you were 
able to clamber up to the Justice’s cham- 
bers with your bouquet of edelweiss.”’ 

“Not at all,” said the Nature-faker, 
“I go to your courthouse for purely 
scientific purposes, for the astonishing 
phenomena to be studied there, for 
measuring the glacier’s annual advance 
or recession, for the prosaic work of 
noting well-holes and the seepage of 
water.” 

“Will you say that again?” said the 
Barrister. 

“You agreed with me already about 
lawyers and rivulets. Well, water, that 
is argument, permeates the glaciers of 
Manhattan. Argument oozes upstairs, 














226 


downstairs and in the Judge’s chambers. 
Argument crystallizes daily into new 
decisions; it is a never-ceasing solvent 
of old decisions. Argument honeycombs 
and undermines the glaciers, dribbles 
into their inmost recesses, crashes out 
some day when a pent-up reservoir gives 
way and floods out its masses of detritus. 
Argument leaves its fantastic traceries 
everywhere; it covers over the well- 
holes of the glacier with a seemingly 
solid crust; it carries you out to destruc- 
tion on the treacherous little bridges it 
has stretched across the crevasses. Were 
it not for argument you would not have 
the tales of adventure I am about to 
tell you of the Mauvais Pas of the 
Written Law.” 

“Proceed, I beg you, my charming 
Nature-faker!”’ 

“I will proceed, and by the Book, viz. 
the New York Law Journal. Let us 
turn to the marvelous eismeer incident 
of page 1768, January 28, 1911, re- 
ported by the prosaic editor as the 
Decision of ‘ People ex rel. Shortv.Warden’ 
but which I should headline thus: ‘Spe- 
cial Extra. — Another Slip-up on Written 
Law’s Slippery Slopes. — Caught on Ex- 
tortion’s Mer de Glace finds New Statu- 
tory Hole and Escapes.’ 

“Penal Code, sec. 851, relating to Ex- 
tortion, is a characteristic section of our 
great codal glacier. Here in a seem- 
ingly solid mass of firm ice are found 
some thirteen varieties of Extortion 
loosely thrown together at every con- 
ceivable angle in crags and ledges (the 
result of some legislative convulsion) 
and the whole spread over with the 
merest crust of verbiage. Two of these 
ice crags, viz. Extortion by Threat of 
Injury to Person, and Extortion by 
Threat of Injury to Property, had been 
thought to have practically no crevices 
between them. Between the towering 
sides, says Baedeker, of these gloomy 
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codal twins is not even a loophole of 
escape. So close is the one clean. 
chiseled crime set to its analogue that the 
merest Assistant District Attorney cap 
reach from one to the other. Short 
thought otherwise. His title, People ex 
rel. Short, shows him to be a popular 
guide, and he knows his glaciers as the 
good citizen knows the Law. Short had 
heard somewhere that there is some. 
times a tertium quid between person and 
property. A man’s job is not his per- 
son, nor is it his property, as has been 
settled by judicial determination. Then 
why, between the crimes of Extortion 
by threatening one’s neighbor’s person 
and Extortion by threatening his prop- 
erty, is there not the third crime of 
Extortion by threatening his job? There 
ought to be such a crime, said Short, 
but knowing the written code, I'll ven- 
ture to say there isn’t. I'll try it and 
see. He went up on the glacier, where 
he thought the gap might be between 
the two codal Extortions, and tried the 
ice. It bent beneath him. Suddenly 
he tripped and stumbled. His foot was 
caught in an indictment. Jerking hard 
to free himself quickly, the loose verbi- 
age under his feet flew in clouds in 
every direction. He found himself sink- 
ing bodily into a hole or chimney which 
opened beneath his feet. It was a hole 
not so large as a barn door, but still 
would serve an active man to crawl 
down between the two Extortions. His 
surmise was right. There was free space 
between the two codal crags. He clamb- 
ered down the chimney joyfully, reached 
terra firma and there rejoined his family 
and friends. But his adventure is 
matched by that of Bromwich on the 
Mauvais Pas of the Statute of False 
Registration. 

“This is reported in the Law Journal 
of January 27, at page 1739, People v. 
Bromwich. He was a guide also, and 
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Is This the Law? 


he was out one day on a very bad bit 
of the glacier when the ice pack sud- 
denly shifted and he found himself a 
prisoner inside it. Now you know that 
where two or more statutes come crush- 
ing together as they did around Brom- 
wich they will not weld solidly nor 
make a perfect joint everywhere. This 
cold fact as to the Written Law gave 
our man hope, for he knew he was 
caught somewhere between stiff sections 
of the Codes of Criminal Procedure, 
and Civil Procedure, and a chunk of the 
Bill of Rights, while what seemed a 
mass of Documentary Evidence had 
fallen across his legs. As you lawyers 


would state his predicament, he was 
convicted of the statutory crime of 
False Registration in this State of New 
York. He claimed he had been duly 
naturalized at Bridgeport, Connecticut, 
but there was written evidence against 
him in the shape of certificates from the 


Clerks of all the courts at Bridgeport 
showing there was no record of such 
naturalization, and this convicted him. 
But Bromwich knew the ways of gla- 
ciers, and ‘so in his icy prison began to 
finger each joint and crevice of the de- 
taining walls around him. The Clerks’ 
certificates were by the Codes proper 
evidence against him, but by the Bill 
of Rights a man accused of crime should 
be ‘confronted’ by the hostile wit- 
nesses. Bromwich now sent word to 
Court that although convicted he had 
not been sufficiently confronted. To 
this claim the District Attorney replied 
that Bromwich had been well confronted, 
and with unimpeachable documentary 
proof. To this Bromwich rejoined that 
he was insufficiently confronted till all 
the Clerks of all the Bridgeport Courts 
had been brought to face him. To this 
the District Attorney retorted that 
Bridgeport, Conn., was out of the sov- 
ereign reach of the State of New York, 
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and that the aforesaid Clerks could not 
come if they would, and would not come 
if they could. To this Bromwich re- 
plied with a sur-rebutter. He sur-re- 
butted that he himself was a busy man, 
that he had several engagements to 
keep outside of jail, and that finally, 
as the District Attorney had not con- 
fronted him according to the law as 
plainly written, he, Bromwich, would 
not stay in jail longer. And so it hap- 
pened. The Courts said that the men 
who wrote the law might have omitted 
confrontation by witnesses when docu- 
mentary proof sufficed, but it was not 
so written. The prisoner went free.” 

The Nature-faker smiled. “I fancy,” 
said the Barrister sourly, “‘you think 
anybody can drive a coach and four 
through the written law.” 

“Of course not,” said the Nature- 
faker cheerfully. ‘‘As to that, you 
should read the Law Journal of Janu- 
ary 23, 1911, page 1670, ex parte Heigho. 
Said Heigho was an Idaho man who 
struck another to such ill purpose that 
it killed the latter’s mother-in-law. Her 
heart, it was said, was ruptured by the 
excitement of witnessing her son-in-law 
in an altercation, and Heigho was in- 
dicted for manslaughter under some 
statute. To most laymen far more 
promising technicalities than any I have 
yet mentioned would seem to offer in 
this Heigho case, but the layman would 
be wrong. Even the point that killing 
a woman is not manslaughter seems to 
have been unavailing, for the indict- 
ment has been sustained by the highest 
appellate tribunal. On the other hand, 
the criminal law last week failed to 
hold a man fast even after he had actu- 
ally pleaded guilty. Did you read in 
the Law Journal of the laughable Inci- 
dent of the Mountain Echo?” 

“I did not,” said the Barrister. 

“Then do read People ex rel. Patesont, 
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Law Journal of January 27, 1911, page 
1750. This interesting case is founded 
upon the quaint custom in your local 
mountains of consulting an echo. A 
good echo up in the alps serves the 
purpose of the Written Document in low- 
land civilization. Like the written docu- 
ment the echo does not depart from its 
original instructions, and is a useful 
servant accordingly, though lacking in- 
telligence of its own. Its chief service 
is when some violent crime is committed 
in high altitudes, and the mountain 
echo makes its eloquent and immutable 
record of the guilty deed. This Patesoni 
was a local mountaineer. He had done 
something or other, was promptly 
brought up for it before a Justice of the 
Peace, and, on his own plea of guilty, 
was sentenced and taken to jail. What 
he was guilty of I cannot say exactly. 
It is proper to assume he knew himself. 
It is just to the Justice to assume that 
at least he too knew something. But 
in the noise and hubbub of the due 
administration of the law, such a detail 
goes disregarded or is quickly slurred 
over. ‘Your Honor,’ the prosecutor in 
this case may have said, ‘Your Honor, 
this infamous man has committed the 
heinous crime of * * * train-riding.’ And 
then the eloquent attorney for the ac- 
cused may have replied, ‘Your Honor, 
my unfortunate client will confess to 
the distressing crime of * * * train-rid- 
ing.’ Then after the Justice had spoken 
a few well-chosen words about certain 
criminal aspects of * * * train-riding, the 
prisoner duly pleaded to the crime 
of * * * train-riding. And all the time 
Echo, which pays little heed to such 
things as * * *, was making up the offi- 
cial record of the case. Once in jail, 
Patesoni cried to the warden, ‘By my 
faith, I like not this place. Now bring 
me a good walking-staff of habeas corpus 
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and we will fare up the mountain side 
to the echo.’ So they journeyed up to 
the Supreme Court and there Patesonj 
said, ‘Your Honor, here stand I, Patesoni, 
who have committed no crime, yet stand 
committed for it.’ And the Judge said, 
‘What means this? What has this man 
done?’ And then the warden said 
nothing, as was proper, and pointed to 
the echo. So they loosed the echo, and 
the Judge asked it ‘Of what was this 
man guilty?’ And Echo answered 
faintly, ‘Guilty of train-riding.’ And the 
Judge asked Central for more power, 
and again questioned the echo. And 
Echo, now resonant and clear, answered 
‘Guilty of train-riding.’ Then the four 
corners of Monte Rosa caught and sent 
back the sound. And the stately Matter- 
horn, the Breithorn, and the Rimpfisch- 
horn proclaimed it back again: ‘train- 
riding,’ till even distant Finsteraarhorn 
with sombre chortle, solemnly whispered 
‘train-riding.’ 

“But the Judge was angry and said, 
‘Ten thousand woolsacks, now what 
is this crime of train-riding! Do we not 
all train-ride? the infant, mewling and 
puking in its nurse’s arms? the lean and 
slippered pantaloon? the justice, his 
belly with fat capon lined — all go train- 
riding in their proper times and places. 
But what cannot be a crime is not a 
crime. Warden, unshake the shackles 
from this man!’ 

“So Patesoni came down from the 
mountain a free man, and saw the sun 
slanting down in long golden levels 
through the valley, and the little hills 
rejoicing with him while the echo lulla- 
byed, ‘train-riding.’”’ 

“Did Patesoni pay his lawyer a proper 
fee for all that orchestration?’’ said the 
Barrister, morosely. 

“You can ask the echo,” said the 
Nature-faker. 


Some Observations on the Proposition to Elect 
United States Senators by the People 


By Joun R. Dos Passos 


OF THE NEW YORK BAR 


HE Constitution of the United 
States provides: — 


The Senate of the United States shall be com- 
posed of two Senators from each state chosen by 
the legislature thereof for six years and each 
Senator shall have one vote. 


The debate in the Constitutional 
Convention upon this clause was 
thorough. It was necessarily entwined 
with the debate upon the method of 
electing the members of the House of 
Representatives. From the report that 
exists, it is significant that the proposi- 
tion to elect the Senators by the people 
was distinctly presented, fully considered 
and overwhelmingly negatived. One 
must judge of the painstaking care given 
to this question not so much from the 
debate upon it, as by the character of 
the men who composed the Convention, 
and who brought to the work as the re- 
sult of years of study the most varied 
and profound knowledge of the origin 
and purposes of government. Any 
suggestion that this clause of the Con- 
stitution did not receive full thought is 
therefore foundless. And Hamilton in 
his many explanatory and defensive 
essays of the Constitution did not feel 
it necessary to say more upon the 
method of electing Senators than the 
following (p. 385, Federalist): — 


It is equally unnecessary to dilate on the 
appointment of Senators by the state legislatures. 
Among the various modes which might have 
been devised for constituting this branch of the 
government, that which has been proposed by 
the convention is probably the most congenial 
with public opinion. It is recommended by the 
double advantage of favoring a select appoint- 


ment, and of giving to the state governments such 
an agency in the formation on the federal govern- 
ment as must secure the authority of the former 
and may form a convenient link between the two 
systems. 


After an existence of nearly a century 
and a quarter as part of the organic law, 
we are confronted with the most serious 
attempt ever made to change this 
clause, and place in the hands of the 
people, instead of the legislature, the 
power of electing Senators. A majority 
of the Judiciary Committee of the 
United States Senate through its dis- 
tinguished and brilliant sub-Chairman, 
has submitted a report advocating this 
Amendment to the Constitution. The 
time has arrived when the question 
should be taken to heart and studied 
and disposed of with intelligence and 
patriotism. In my humble opinion 
unanswerable arguments have been made 
against changing the method of electing 
Senators by many members of that 
body, notably by Senator Hoar, since 
deceased, and ex-Senator Edmunds. 
But they have been forgotten and long 
since interred in that vast mausoleum 
of parliamentary literature into whose 
deep and musty caverns none ever 
penetrate except the student who seeks 
to enforce his statements and principles 
by the authority of great names. Un- 
fortunately, many prominent men on 
both sides of politics have thoughtlessly 
or hastily given their assent to the propo- 
sition to change the Constitution, and 
unless it be demonstrated that the sub- 
stitution of the people for the legislature 
is fraught with actual danger to our 









































































230 The Green Bag 


institutions; that it involves an altera- 
tion of the whole machinery of the 
Constitution by removing the checks 
and balances therein so exquisitely 
adjusted, a step may be taken without 
the people realizing the grave conse- 
quences it involves. I respectfully 
dissent from the view that this move to 
change the manner of electing Senators 
is a popular one, or that there is any 
clamor of public opinion demanding it. 
On the contrary, notwithstanding many 
states have pronounced in favor of it, 
I believe that the people at large have 
taken very little interest in the question. 
Certainly as a separate national issue 
it has never been seriously discussed. 
In the last Presidential campaign Mr. 
Bryan distinctly tendered it and the 
people distinctly voted against it. It 
has been largely engineered by a class 
of reformers which overlooking the 
lurking dangers involved in the change, 
has blown the infectious doctrine through- 
out the land upon the wings of a false 
vox populi. 

After examining with more than 
superficial attention the small library 
of official and academic literature ac- 
cumulated upon the subject, I have not 
seen a solitary ground based upon 
principle, reason or fact to sustain this 
proposition. On the contrary in my 
humble judgment history, reason and 
principle unite in an emphatic and deep 
protest against it. In unfolding my 
views I shall in the proper places en- 
deavor to fully answer the several 
grounds urged by the advocates of the 
amendment. 

Any change of any kind in the 
organic law is a serious event and unless 
there be plain and very substantial 
reasons demanding an amendment it 
should not be encouraged. Constitu- 
tions are not like laws, which closely 
follow the temper, customs and present 








tendencies of the people. These can 
always be changed by legislation to 
suit existing conditions. They are not 
unlike fashions of dress which are often 
altered to meet the whims and caprices 
of the people, and if they do not suit 
they can promptly be modified or 
abandoned. Constitutions are bodies 
of permanent rules, general and wide 
in their language and application, and 
intended to meet every condition and 
phase of national life. These monuments 
of wisdom comprehending in their text 
and spirit the humanity, justice and 
freedom of a people, are made to endure 
and like the magnificent architectural 
structures of the world, have been 
erected to withstand the storms, changes 
and ravages of centuries. Unhappily 
this important distinction has been 
frequently overlooked, and many state 
Constitutions are unnecessarily loaded 
with provisions whose subjects should 
be dealt with by the legislatures. This 
has encouraged a looseness of thought 
among many of our public men and prop- 
ositions to change the organic law are 
often treated as if only ordinary legisla- 
tion were involved. 


A change in the method of election of 
United States Senators will eventually 
result in the absorption of the two houses 
of legislation as now constituted by one 
large popular Assembly. For, it may be 
asked, of what efficacy are two houses 
of legislation chosen in the same man- 
ner? Two legislative bodies popularly 
elected? And a resolution has already 
been introduced in the Michigan Legis- 
lature asking for the abolition of the 
Senate. The Thane of Cawdor had but 
one bloody step to take and he would 
be King. This legislator of Michigan, 
gifted with the prophetic vision of the 
witches, would hasten the course of 
evolution and precipitate a result which 
must inevitably follow a change in 
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the method of electing Senators — the 
abolition of the Senate. The Articles 
of Confederation provided -simply for 
a House of Delegates sent by the 
respective states to represent them — 
one legislative body — but the nature 
of our present Constitution, recognizing 
the necessity of proper checks and 
balances, created two— to act as one 
when wisdom prevailed, but to operate 
separately when the folly or passion of 
the lower house would result in injury 
to the people. 

The proposition now is practically 
to make the two one; one body listening 
to, and inspired solely by the voice of 
the people. The question preliminarily 
arises why such a radical change in 
our government is required? What are 
the defects of the present system? 
What are the mischiefs that arise from 
the Senate as now constituted? Has 
the United States Senate made such an 
unenviable record that we must resort 
to the serious step of amending the 
Constitution? 

There are two propositions which 
must be demonstrated before such a 
change can fairly be demanded; first, 
that the method of selecting Senators 
by the legislatures has proven a failure; 
second, that the remedy proposed will 
give the people a better class of Senators 
than we now have by legislative selec- 
tion. The former is incapable of being 
affirmatively answered by facts; and 
the latter is a pure dream or speculation 
utterly insufficient to justify a change 
in the organic law. 

Naturally these questions must be 
squarely answered before the people 
of this country should move; naturally 
there must be some demonstration 
of existing evils before we apply a knife 
to the Constitution which will cut away 
root and branch a function so important 
as the Senate. 


It affords me infinite satisfaction 
and pride as a citizen of this Republic 
to make this statement: That since its 
creation, looking at it as a whole, the 
Senate of the United States compares 
very favorably with any legislative body 
of ancient or modern times. It has fairly 
fulfilled all of the predictions of its 
authors and friends. Its usefulness as a 
check has been illustrated on many 
occasions, memorably when a few Re- 
publican Senators rising high above 
party and partisan political motives 
repulsed the scandalous attempt to 
remove Andrew Johnson from the Presi- 
dency by impeachment. In point of 
intelligence, patriotism, wisdom and of 
the political and moral honesty of its 
members it is a legislative body which 
the people should be proud to sustain 
in its entirety. Surely it has at times 
been the subject of just criticism; I 
grant that at times some of its members 
have been partial, ignorant and even 
corrupt, but it is as near an approach 
to political fitness as any other branch 
of the government. Hold it up to the 
mirror of comparison with the Execu- 
tive, the Judicial—or the popular 
body — the House of Representatives — 
go back through all the mutations of 
party and political strife — and it does 
not suffer by the view. 

It may be true that a few men have 
obtained seats in that body by the use 
of money; it may also be true that 
some have been returned through the 
worse influence of partisan politics; 
and it is true that some of its members 
have been ignoramuses, demagogues 
and blatherskites, but neither of these 
classes has had any appreciable influ- 
ence upon legislation. One thing is sure, 
that in no legislative body do men 
find their true level so quickly as in the 
upper House of Congress. He who has 
been returned by corruption; he who, 
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being a pure demagogue, has obtained 
the Senatorial toga; he who has mere 
tongue and no brains; the first, the 
second and third, the men of these classes 
may cut sensational and dramatic fan- 
tastics in that body but they will 
soon sink into oblivion and contempt — 
’ derided and despised by their associates 
and finally condemned by their constitu- 
ents and countrymen. The American 
people are not slow to mark their public 
men and where political crimes or per- 
sonal defects are discovered the finger 
of scorn is soon raised to point them out 
as unworthy public servants. That a 
few demagogues; that some bad and 
ignorant men have made their way to 
the Senate; or that even the Senate as 
a body has on occasions been derelict 
in its duty to the people, is no reason 
whatever for a change in the method 
of electing its members. Compare its 
members and the history of the Senate 
with the members and acts of the House 
of Representatives, and then let anyone 
conscientiously, if he can, say that the 
method of direct election by the people 
would be better for the interests of the 
country, or would produce a higher class 
of representatives than those elected 
by the legislatures of the different states. 
It will be a sad sight to this country when 
the Senators of the United States shall 
as a body make a confession to the Ameri- 
can people that they are unworthy of the 
trust committed to them and no longer fit 
to represent the sacred interests which 
the states have confided to their hands. 


The nature of our two Houses of Con- 
gress renders it most dangerous to the 
true interests of the people to alter the 
method of election of Senators. In 
every free government there must be 
two houses of legislation chosen by 
different methods and distinctly ex- 
amining proposed legislation from differ- 
ent standpoints. The popular house 
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has its hands constantly on the pulse 
of the people and knows its immediate 
desires and wants; the upper house 
determines how far these desires and 
wants are consistent with the settled 
and fixed happiness and prosperity of 
the people. As Plato substantially 
puts it: forecast should direct improy- 
idence, reason control passion and 
wisdom command folly. Our political 
system is based upon checks and 
balances, each function or branch as 
delicately arranged, as nicely adjusted, 
as the works of a watch. Any change 
like the one contemplated will throw out 
of gear the whole machinery of the 
Constitution. The three departments 
of our government are separate from each 
other but they are all contiguously 
connected. We enter from one branch 
into another as one walks from one 
room to another in a symmetrically 
arranged house; yet each branch is an 
entirety and independent of the other. 
The Senate is a check upon the House, 
and the Executive a check upon both, 
and each of the houses severally a 
check upon the Executive and upon 
each other. 


John Adams, in a letter to John Tay- 
lor, gives the following description of the 
United States Government: — 


First, the states are balanced against the 
general government. Second, the House of 
Representatives is balanced against the Senate, 
and the Senate against the House. Third, the 
executive authority is in some degree balanced 
against the legislature. Fourth, the judiciary 
is balanced against the legislature, the executive 
and the state governments. Fifth, the Senate is 
balanced against the President in all appoint- 
ments to office, and in all treaties. Sixth, the 
people hold in their hands the balance against 
their own representatives by periodical elections. 
Seventh, the legislatures of the several states are 
balanced against the Senate by sextennial elec- 
tions. Eighth, the electors are balanced against 
the people in choice of President and Vice-Presi- 
dent. 
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In fact we have more checks upon 
each department than in any government 
ever instituted. To wantonly remove 
one or more of these when there is no 
semblance of weakness or sign of decay, 
with great respect to its advocates, 
would be an act of sublime folly. 

The Senate is peculiarly a representa- 
tive of the states; the House photographs 
the present feelings of the people. The 
House ebbs and flows according to the 
caprices of popular vote, the Senate 
is the permanent agent of the states — 
it is unchangeable without the consent 
of all of the states as such. No popular 
current, no matter how strong, can 
sweep a state out of the Senate without 
its own consent. 

So if we look beyond the surface of 
things into the causes for the creation 
of the Senate we can hardly fail to be 
convinced that the different method 
of choosing the members of each house 
of Congress is based upon the pro- 
foundest study of the workings of 
governments. To maintain the checks 
and balances each must be fed from a 
different political breast. If not, their in- 
spirations of duty and the result of their 
labors would always be the same. It is 
impossible to get a full conception of 
the theory and spirit of our Confedera- 
tion by reading the sometimes jejune 
reports of the debates and proceedings 
of the Constitutional Convention of 
1787 or of the state conventions which 
ratified the Constitution. These must 
be supplemented by historical and 
political research, which light up the 
meaning of the remarks of the dis- 
tinguished statesmen who created it, 
and which show why, and of what ma- 
terial, the different branches of the 
government were created. 

The members of the Convention had 
both ancient and contemporaneous prec- 
edents for electing the Senate and 
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House of Representatives by different 
methods. The state of New York, for 
example, had adopted a constitution at 
Kingston on April 20, 1877, ten years 
before the Constitutional Convention 
assembled, in which it was provided 
that the electors of the Assembly should 
possess a freehold of the value of twenty 
pounds but that the Senators should be 
chosen by the freeholders possessing 
freehold of the value of one hundred 
pounds over and above all debts charged 
thereon. This discrimination between 
those voting for members of the As- 
sembly and for the Senate was not a 
capricious one but based upon sound 
and substantial grounds to which I shall 
hereafter refer. 

I could quote very extensively from 
the greatest constitutional, philoso- 
phical and historical writers to show 
that the distinction is fundamental, 
but I do not deem it essential. Perhaps 
at some stage of the discussion it would 
be interesting to do so. But at present 
when the advocates for change show 
no defects in the existing system and 
in fact make no criticism of its work, 
and where their whole argument for a 
change rests upon speculation and guess, 
a recourse to general principles is 
sufficient. 

The Senate has as its prototype the 
English House of Lords, but with three 
profound differences: First, the mem- 
bers of the one are in substance heredi- 
tary peers, the members of the other 
are selected by the legislatures of the 
different states. The former has its 
origin in birth or appointment by the 
King — the latter owes its selection 
to the people through their legislative 
bodies. As the people choose the 
members of these legislatures with 
special reference to electing United 
States Senators, it is after all the people 
themselves, considered this time as 
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citizens of the state, who choose their 
Senators. But as to one main purpose, 
the House of Lords and the Senate of 
the United States are substantially 
identical. They both represent the 
maturity, the wisdom, and as has been 
well said, the second thought of the 
nation. They protect the wealth, the 
property and substantial rights and 
interests of the people; they are a break- 
water against the seas of passion and 
prejudice of the excited masses which 
sometimes roll in against the vested 
interests and rights of the people. At 
times the people must be protected 
against themselves. Willoughby (‘The 
Nature of the State’’) well expresses 
the thought: — 

The people even when acting in their most 
direct manner cannot always be trusted to act 
wisely and according to their own best interests; 
that passion and prejudices of the moment will 
urge an electorate or assembly to measures 
destructive as well to the welfare of the state 
as to its stability, and that at times the despo- 
tism of the multitude can far exceed in severity 


that possible of exercise by the most autocratic 
of monarchs. (P. 399.) 


On such occasions, happily rare in 
our history, the Senate checks attempted 
encroachments upon the rights of persons 
or things urged by the other house, it 
balances the scales—and maintains 
the equilibrium of the Constitution. 
A select council or an upper House of 
Legislation exists for the twofold pro- 
tection of minority interests and of 
property. A nation with one house 
chosen by popular vote cannot live 
long, and it would not alter the result 
that there were two parliamentary 
bodies chosen by popular vote instead 
of one; or that the term of one was two 
and the other six years. The same 
breath would blow them into a two- 
fold rage—and the eventual conse- 
quences would be the destruction of 
the form of government. Some public 
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men seem to think that in discussing 
political questions property and the 
minority interests must be considered 
secondarily. Indeed they are often not 
referred to at all. The class of which | 
speak regard it as a quick road to public 
favor to frame an issue of the people 
against wealth. But personal rights and 
private property are so entwined that in 
fundamental legislation it is impossible 
to separate them. Indeed, nothing is 
more superficial and evanescent than 
to ignore these interests, in any class of 
legislation, for, when such political 
issues reach the final stage of adjustment 
— when the chaff is separated from the 
wheat, when a true analysis is made— 
it is found, especially in this country, 
that all classes of the people are property 
owners — they have their farms; their 
small houses in the city; their deposits 
in the savings banks; their various 
businesses, and interests in industries; 
and in many different ways the working 
classes (in which I include all men 
who employ or are employed) the 
merchant, farmers, professional men, 
clerks and laborers, are the substantial 
owners of the property of the country. 
These interests — of incalculable value — 
the result of years of toil and suffering, 
are entitled to the same protection as the 
purely personal rights of the proletariat — 
a word again coming into use but which 
in this country is yet happily limited 
to the individual who can pack his 
belongings in a satchel and segregate 
himself from society. Let us not be chary 
or timid in asserting and upholding the 
rights of property, not only to a full 
protection of the law, but to a distinctive 
participation in legislation. The true 
and ultimate interests of all of the 
people require it. This phrase “‘the 
people” is a very popular one — but 
it is frequently misunderstood or mis- 
applied. In all discussion respecting 
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the organization of governments what 
js meant is the people massed and acting 
as a body. Such a body becomes a 
distinct department, call it what you 

—an assembly, a legislature, a 
wittena gemote, a council of wise men, 
House of Commons, or what not. As 
adepartment of government it must be 
subject to the same checks as the 
Executive. The tyranny of ‘‘the people” 
thus concentrated is as far reaching as 
that of a monarch or despot. The 
general people recognize this fact for 
in making constitutions they expressly 
create check reins against their own 
impulses. No government could be 
operated unless the people subjected 
themselves to checks. 

There are three elements in every 
organized government; first, the state; 
second, the magistrates (which includes 
legislative and judicial officers); and 
third, the people. ll internal dis- 
turbances come from a lack of adjust- 
ment between these three. It is con- 
ceded the state must have absolute 
power within the sphere of her operation, 
hence the real difficulties lie in a proper 
division of power — too much to the 
executive or magistrates or too much 
to the people, or too little to one or the 
other produce discord. The success 
of a government reaches its climax 
when by an adjustment of the different 
parts all work harmoniously. 

I confess I am amazed at the argument 
used by the advocates for this amend- 
ment: that a changed condition of the 
country from that which existed when 
provision was made for electing the 
Senate by the legislature, demands 
that the people be now substituted in 
place of the latter. ON THE CON- 
TRARY IT IS THE STRONGEST REASON IN 
FAVOR OF RETAINING OUR PRESENT SYSTEM. 
A republic with thirteen million of in- 
habitants presents an entirely different 
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question from one with one hundred 
million of individuals. I respectfully 
maintain that contemporaneous history 
shews that the natural political trend 
of our country as our population in- 
creases is towards a_ representative 
government; that each day we drift 
farther away from a pure democracy; 
and that the necessity of the people in 
all of the affairs of the government to be 
represented by political agents has in- 
creased almost tenfold since its formation. 
He who advocates the application of 
pure democratic principles to existing 
conditions, it seems to me but poorly 
comprehends our real political, com- 
mercial and social status. 

Convinced of the absolute imprac- 
ticability of governing directly, the voters 
have committed their interests to repre- 
sentatives, whom they choose at stated 
intervals, either voting directly for the 
nominees of party conventions, or, in 
the case of Senators, through legislators, 
duly chosen by them. 

It isa physical and political impossi- 
bility that any but a representative 
government can exist here, unless for- 
sooth we agree to a despotism, or 
divide the country into hundreds of 
states, each so small in the number 
of its inhabitants that every member 
thereof could directly exercise a voice 
in it—another remote possibility — 
and one reaching into the confines of 
a political millenium. At the bottom, 
however, of this representative govern- 
ment, we find the people. They are 
its movers and its inspiration. They 
choose freely their representatives to 
political conventions, and govern by 
exercising a perpetual control over their 
political agents, having always in their 
hands the power to correct the evils, mis- 
takes or shoricomings of the former. The 
spirit of democracy breathes through and 
vitalizes all our political forms. Now 
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many of the potential reasons which 
prevent the establishment of a pure 
democracy in this country, operate to 
render impracticable the proposed move- 
ment to vest in the people the power 
to nominate directly their officers. The 
people in such instances cannot act 
spontaneously or work harmoniously 
together. If it be a question of national 
charity or national insult all hearts 
beat as one — all eyes are turned in one 
direction, and all hands work together; 
but in the multiplicity of ordinary 
national concerns the people must dele- 
gate their power. Our population has 
become so dense and numerous that it 
is utterly impossible for the masses to 
nominate competent candidates; they 
cannot know whom to choose; they 
cannot put their finger upon the proper 
men. An excessive number of voters 
was the primary motive for the original 
creation of a representative government. 
It now has an additional cause growing 
out of the complications of modern 
commercial, economic and political ques- 
tions. The selection of candidates is 
a particular business, requiring special 
knowledge. The people must, therefore, 
from the necessity of things, act second- 
hand, through political agents and 
conventions. The members of the 
legislature are known to the voters — 
a direct responsibility can be fixed upon 
them. It is true that in many instances 
the occupation of a political agent is 
sordid rather than patriotic. We must, 
however, recognize that professional poli- 
ticians are a necessity, and the more 
respectable we make the occupation, the 
better government we will have. I believe 
that wholesale and _ indiscriminating 
criticism of this class is unjustified. 
Here is a movement which involves 
a bitter criticism of forty-eight legisla- 
tive bodies. All of the sessions of the 
legislature and of political conventions 
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are held in the broad light of public 
opinion — all of its acts are reflecte 
in a press, most powerful in number, 
most vigilant in scanning every move. 
ment, and spurred on by conflicting 
views and by competitive busineg 
interests. An existing investigation int 
an election for a Senator shows the 
utter hopelessness of legislative bribery, 


On the other hand, out of a system of | 


direct voting there must inevitably 
arise irresponsibility. No one can trac 
the movements of an unorganized body, 
each one insisting upon his own candi 
date or choice. For each office, instead 
of two or three candidates, we should 
have many. Political modesty, a quality 
already sufficiently rare, would soon 
disappear, and each citizen would feel 
that he was as good as another fora 
given office. The demagogue would 
come to the surface — not disguised 
as a patriot, but in his real costume, and 
then the people would hear of nothing 
but political candidates who would 
swarm upon the rostrums to the detti- 
ment of all our business interests and 
the real good of the people. Is the 
nation not already sick of the spectacle 
of self-nominated candidates who patrol 
the different states declaring their own 
political greatness and personal virtues? 
Mr. Hallam says, in the sixteenth 
chapter of his Constitutional History 
of England, that ‘Numerous bodies 
are prone to excess both from the 
reciprocal influences of their passion 
and the consciousness of irresponsibility, 
for which reasons a democracy, that is, 
the absolute government of the majority, 
is the most tyrannical of any.” 
Property, small or great, of one hun- 
dred dollars or one hundred million 
dollars, is entitled upon all political and 
social principles to distinct representa- 
tion; for the establishment of liberty, 
the encouragement of industry and the 
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protection of property are the under- 
lying motives of all social organization. 
The guaranty of such is found in an 
upper, the creation and development of 
personal rights and property in a lower 
House. 

No matter how a select council is 
created, whether by appointment of the 
state executive or selection by the state 
legislative authority, it must when 
necessary act as a check to popular 
encroachment upon fundamental or 
constitutional rights. Cesar, after he 
became dictator, exercised the partic- 
ularly important right of nominating 
Senators, but, having the power of 
nomination, the office of Senator be- 
came dead as to him, for it was conceded 
that its work did not apply to the 
Imperator — which meant the con- 
centration and perpetuation of official 
power in his hands. I by no means 
assert that when Czsar absorbed the 
whole government it was a bad step 
for the Roman people; but we are not 
yet ready for an Imperator, although 
the present movement, if successful, 
will be a large advance in that direction. 
But whether we have a Cesar in the 
Executive, or whether we have a Czsar 
in the Congress separate or united, con- 
centrating and perpetuating all power 
in its hands, either is equally distasteful 
to our political education and incon- 
gruous in our free institutions. No 
government can exist where the people 
exercise capricious power any more 
than one can exist where the Executive 
is a despot. Join A POPULAR EXECUTIVE 
WITH A POPULAR LEGISLATIVE BODY, FOR 
THAT IS PRECISELY WHAT IS INVOLVED IN 
THE PROPOSED AMENDMENT TO THE Con- 
STITUTION, AND WHAT REMAINS OF THE 
GOVERNMENT ESTABLISHED BY THE CON- 
stituTIoN? The best government is 
that in which the checks and balances 
are properly and equally regulated — 
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so that when one branch leans it is 
instantly held up by another. 

The Senate is endowed with wisdom 
and strength to resist all innovations 
of fundamental rights. It is just and 
necessary, therefore, that the power of 
appointment of Senators should be 
lifted out of the chaos and tumult of 
popular election and lodged in a different 
body. The member of the House 
represents the people of a small district, 
and of the Senate the whole state, and 
all of the people therein. Jf the people 
are neglectful or undiscriminating in the 
election of representatives to the legislatures, 
they will be equally so in their choice of 
Senators. Cannot the people trust 
themselves to exercise the same care 
in choosing their state legislators as 
they would in the selection of Senators? 
The alleged reform is then nothing 
less than a stab at the people themselves 
—at their intelligence and discrimina- 
tion. This argument has never been, 
and never can be answered. Besides, 
the deprivation of the legislatures of the 
power to elect Senators would be a direct 
and powerful blow at the morale of these 
bodies. It would be in effect the destruc- 
tion of their usefulness. It is an un- 
founded and undiscriminating assault 
upon forty-eight legislative bodies en 
bloc. It is argued that the state legis- 
latures often have ‘‘deadlocks”’ and that 
their time is frequently misapplied or 
wasted in an effort to elect a Senator, 
and that in the interim the state loses 
representation in the United States 
Senate. With great respect, this is a 
matter for the individual states to 
settle. It is purely a question of internal 
policy. Political manhood, state politics, 
religion or economy may be involved 
and the internal strife may be carried 
on to settle a great principle. It may be 
thoughtful and patriotic for the United 
States Senate to suggest to a state thus 
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situated that it has none or only a half 
representation in that body, and while 
it might not be the best of good manners 
to make the reply, it would be logical 
for the state to say to the Senate: 
“Mind your own business.” And I 
cannot see how a state Senatorial dead- 
lock is any worse than a long drawn out 
contested election case, or that the 
former are as frequent as the latter. 
In the light of history one is safe in 
asserting that in the advancement of 
the doctrine of the rights of man and 
of protection of property, the upper 
House, in this country and England, 
has always been found reliable. It 
was the aristocrats of England — the 
Barons — who extorted Magna Carta 
from King John. But the wars waged 
by the Barons, by Simon de Montfort, 
were waged not for the aristocrats 
alone, but for the WHOLE PEOPLE of 
England. Magna Carta is the instru- 
ment from which the people draw as 
from a perpetual reservoir all of their 
inspirations of justice — it is the Anglo- 
Saxon fountain head of the rights of 
man to free government. In fact, at 
an extreme juncture, one would be more 
secure in entrusting his personal rights 
and property interests to a Senate as 
ours is constituted than to any popular 
body chosen directly by the people. 
The Senate receives its propositions 
second class, as it were; it has the 
advantage of the debates and thoughts 
of the popular assembly. When the 
latter is bubbling over with excitement; 
when its leaders are red hot with par- 
tisan prejudice, the Upper House is 
cool and wise. Their eyes not only see 
the present but they look into the future. 
They distinguish between a mere tem- 
porary and evanescent policy and one 
which is stable and for the real and 
permanent good of the people. More- 
over, if the Senate is elected by the 
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people, whether the elections for mem, 
bers of both houses should be simyl. 
taneous or held at different times, 
under federal or state regulations, the 
theory and spirit of the Constitutig, 
that the Upper House should contaip 
a class of men superior in experience, 
knowledge and wisdom would be log 
sight of, and the same stamp of individ. 
uals will be candidates for the Senate 
or House of Representatives indis. 
criminately as circumstances may dic. 
tate. The fruit follows the seed, 
Pumpkin seed will not produce oranges, 

But there is another and _ second 
profound distinction between the Senate 
of the United States and the English 
House of Lords — growing out of the 
difference between the two govem- 
ments. The one is a limited monarchy 
— the other a Republic. The members 
of the House of Lords represent the 
whole nation; the members of the 
United States Senate represent the in- 
dividual states of the Union and are 
in the Senate to maintain the sover- 
eignty of their respective states— 
they are its agents. This government 
could not have been formed if a council 
had not been provided for so that there 
would be absolute equality of the states 
in that body. 

And in this respect I feel it important 
to say one word as to the nature of our 
government. 


Our federation is a union of states 
for mutual protection and benefit. The 
states maintain their individuality but 
give to the general government as much 
power as is necessary to make the 
federation a real sovereign as to all 
external and sufficient though limited 
powers over internal affairs, but the 
states have not stripped themselves of 
all of their sovereignty. 
to the contrary. Which creates this 
anomaly: A citizen of the United States 
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has two sovereigns — the United States 
and the individual state of which he is 
a member. 

After an experience of nearly a cen- 
tury and a quarter, we find that the 
tendency of the federal Government 
js to usurp more power, either through 
the courts or national legislature by 
an unjustifiably broad construction of 
existing provisions of the Constitution. 
On the other hand, the states aggres- 
sively resist federal encroachment and 
seek to uphold the integrity of state 
sovereignty in its historical and political 
conception, and to maintain a true 
federation by yielding to the central 
government only power enough to 
enable it to support itself well and 
vigorously within the four corners of 
the compact of association — the Con- 
stitution. This tendency on the part 
of the federal Government to draw to 
itself more power directly leads to 
centralization and the obvious effect 
of selecting Senators by the people is a 
blow at State sovereignty, for when the 
Senate is elected by the people, it eo instanti 
becomes a popular body and it does not 
adequately secure the rights and safety 
of the states, nor is it a citadel in which 
property holders and minority interests 
can seek refuge from the storms of 
unfounded popular attacks. As Wil- 
loughby substantially puts it, the in- 
dependence of the Senator is lessened, 
the temptation to subordinate the 
general to local interests is increased, 
and the pressure brought to bear to give 
immediate and complete expression to 
a popular will, that may be ignorant 
or misinformed, is proportionately en- 
hanced. And De Tocqueville observes 
that the existence of democracies is 
threatened by two dangers, viz: The 
complete subjection of the legislative body 
to the caprices of the electoral body, and 
the concentration of all the powers of 
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the government in the legislative au- 
thority. 

The more we encroach upon state 
sovereignty, the more the trend toward 
nationalism becomes visible, to the con- 
sequent destruction of our theory of a 
federation of states, and the advantages 
of that form of government are gradually 
lost sight of. The states bear the same 
relation to the central government that 
a domestic family bears toa municipality. 
The family looks after its own particular 
foyer in its own way — it eats, drinks, 
lives according to its own conceptions 
of health and propriety, without inter- 
ference by the municipality. The latter 
supervises the public concerns, the 
highways, the streets, the schools; it 
intrudes not into the domestic affairs 
of its citizens. The same relation 
should exist in practice as it does in 
theory between each individual state 
and the central government. In the 
performance of its state duties, it has 
no superior; its citizens understand its 
wants; they are alive to its interests 
and their state pride makes them am- 
bitious to see their state thrive and 
advance. But in proportion to the 
weakening of state sovereignty the 
interests of its citizens wane, and soon 
state independence and individuality 
disappear, all power becomes vested in 
a central government, the domestic 
interest of the citizen in his state 
eventually dies, and the people are 
governed by a national head. 

The identity, equality and individu- 
ality of the states is peculiarly preserved 
in the Senate because each state has 
two Senators. In most Senates or select 
councils of ancient governments, the 
Senators enjoyed a life tenure and while 
this was discussed and advocated in the 
formation of our Constitution, a very 
wise and happy medium was adopted 
to have the Senate refreshed and re- 
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invigorated as to one-third of its mem- 
bers every two years, so that the tide of 
public sentiment was always flowing 
through its deliberations. But if the 
identity of the states is not preserved 
in the Senate, all state sovereignty 
becomes a mere name and the legislative 
powers, we repeat, now concentrated 
in two, will gradually melt into one 
popularly chosen assembly. If the 
American lawyers cannot appreciate 
where this condition will lead, I am 
sadly mistaken in their knowledge. 
The French Revolution offers interest- 
ing study in this connection. But one 
thing is sure, that centralization and 
state sovereignty cannot exist together; 
they are incompatible. Where will the 
small states be; what will be their 
position under such circumstances? 

As it is provided “that no state with- 
out its consent shall be deprived of its 
equal suffrage in the Senate,’’ there is 
a very grave moral question whether any 
part of the clause in question should be 
altered without the unanimous consent of 
all the states, for if the effect of the 
election of Senators by popular vote be 
to destroy or decimate the sovereignty 
of the states in the Senate or to diminish 
their full and intended influence therein 
as states, then how can this suggested 
change be made without the consent of 
all of the states? I place this proposition 
not on any technical ground, but upon 
good faith between all of the states of 
the Union. If altered, it was the opinion 
of Senator Hoar, one of the best lawyers 
who ever graced the Senate, that it 
would absolve the larger states from the 
Constitutional obligation which secures 
the equal representation of all the 
states in the Senate. I am bound to 
admit that I do not clearly follow this 
view, but others may understand the 
argument better than I do. 

It is said over and over again that in 
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many states the people already dicta 
to the Legislature their choice ¢ 
Senators, and that as a matter of com. 
mon practice the Legislature would no 
venture to disobey the directions of 
the people in this respect. Unhappily 
for our country the postulate is true, 
but I do not admit the conclusion, 
The Constitution is still preserved and 
the choice is actually sanctioned by the 
Legislatures, no matter at whose dic. 
tation they act. In some instances, 
not necessary to be discussed, it is 
quite obvious that a Legislature would 
be fully justified in disobeying the 
commands of the people. 

But the real answer to this suggestion 
is that it is an experiment outside of the 
Constitution which may, and I beliew, 
will be quickly abandoned, for when the 
people exercise full intelligence and dis- 
crimination in selecting their legislators 
they will not wish, nor will it be necessary 
for them to dictate the names of the 
Senators. The Legislatures will always 
faithfully represent their constituents 
in the selection of Senators, when the 
constituents exercise care and dis 
crimination in choosing the legislators. 
If the change in the method of choosing 
Senators be adopted and this important 
attribute of state legislative power be 
taken from the members, where will it 
end? It will inevitably be followed bya 
change in the method of choosing th 
executive and the judiciary! And then 
will follow the crowning step of all —ih 
people will dictate the particular laws which 
the state legislators shall make (they are 
already doing this in at least one western 
state); confusion and chaos will follow 
the destitution of the legislators of al 
discretion and judgment, and then— 
ochlocracy. To avoid this, educate the 
people, bring to their direct attention 
all political questions, give them time 
to study and understand them. But, 
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MosT OF ALL, ELEVATE THE PROFESSION OF 
POLITICS AND DO NOT FORCE OUR CITIZENS 
70 APOLOGIZE FOR FOLLOWING SUCH A CALL- 
ING. 
The third difference between the 
English House of Lords and the United 
States Senate is that the Senate acts 
as a court in cases of impeachment of 
the President by the House of Repre- 
sentatives. The King of England can- 
not be impeached. But the House of 
Lords tries other impeachments pre- 
sented by the Commons. When the 
President of the United States is on 
trial the Chief Justice of the Supreme 
Court of the United States temporarily 
quits his high place and presides over 
the Court of Impeachment. But the 
House impeaches and the Senate decides. 
If both Houses are elected by the people, 
the same tribunal acts as accuser and judge. 
They both receive their inspirations and 
conceptions of the case. from the people 
and the impartiality and independence 
of the Senate disappears. This is not 
the American conception of justice. 
Moreover, the Senate is associated 
with the President in making treaties, 
and in this respect again it differs from 
the House of Lords; it is only with the 
advice and consent of two-thirds of the 
Senators present when the question 
arises that the Président has power to 
conclude a treaty. The King of England 
can make treaties without the con- 
currence of either house of Parliament, 
but the people have seen fit to associate 
the Senate with the President in the 
exercise of this Executive function. 
Jay, in an article in the ‘Federalist’ 
upon the provision relating to the 
making of treaties, said: — 


The power of making treaties is an important 
one, especially as it relates to war, peace and com- 
merce, and it should not be delegated but in such 
a mode and with such precautions as will afford 
the highest security that it will be exercised by 
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men the best qualified for the purpose and in the 
manner most conducive to the public good. 
The convention appears to have been attentive 
to both these points; they have directed the 
President to be chosen by select bodies of elec- 
tors to be deputed by the people for that express 
purpose; AND THEY HAVE COMMITTED THE 
APPOINTMENT OF SENATORS TO THE STATE 
LEGISLATURES. This mode has in such cases 
vastly the advantage of elections by the people in 
their collective capacity, where the activity of party 
zeal, taking advantage of the supineness, the ignor- 
ance and the hopes and fears of the unwary and 
interested, often places men in office by the votes 
of a small proportion of the electors. 


Has this logic lost its strength because 
our population has increased from thir- 
teen to nearly one hundred millions of 
people? 

The influence which naturally results from 
these considerations is this — that the President 
and Senators so chosen will always be of the 
number of those who best understand our na- 
tional interests, whether considered in relation 
to the several states, or to foreign nations, who 
are best able to promote those interests and 
whose reputation for integrity inspires and 
merits confidence. With such men the power 
of making treaties may be safely lodged. 


Finally, it is only with the advice and 
consent of the Senate that the President 
can appoint ambassadors, other public 
ministers and consuls, judges of the 
Supreme Court, and all other officers 
of the United States whose appoint- 
ments are not otherwise provided for in 
the Constitution. 

It thus will be seen that the Senate 
is not only a legislative body but it has 
co-ordinate judicial and executive func- 
tions and possesses much more power 
than the House of Lords, which rarely 
acts as a check to the House of Com- 
mons, because of the peculiar character 
of the whole government. 

The Senate of the United States has 
an unbroken record since its establish- 
ment that no legislative department 
of any government ever excelled. 








































































































































































































242 The Green Bag 


It is to be destroyed by an ipse dixit, 
for no arguments are made against the 
general capabilities, honesty or patri- 
otism of its members, and no arraign- 
ment of its usefulness is presented. It 
is to be brutally abolished because some- 
body THINKs and someone BELIEVES that 
the people will be better served if they 
directly elect the Senators. One of the 
most firmly established branches of 
the government is to be torn up by the 
roots and sacrificed toa spirit of specula- 
tion. All the teachings of history and 
principle are to be cast aside to satisfy 
a most superficial spirit of reform. 

The main argument put forth that 
there has been a change in conditions 
since the Constitution was adopted is 
the strongest in favor of its retention. 
The Senate was organized to meet not the 
existing but a future history when the 
nation would have a greater population 
and be confronted with more compli- 
cated questions of politics and com- 
merce. The framers of the Constitution 
did not entertain the silly opinion that 
this country was to stand still, and 
that the Constitution was to be adapted 
merely to the situation existing when it 
was promulgated. It was launched for 
a voyage into the future centuries; it 
was constructed and equipped to meet 
all the emergencies and vicissitudes 
which an increased population and a 
growing nation would develop. 

Wherever the population of a country 
is so large that an absolute democracy 
cannot exist a representative govern- 
ment is necessary, and a Senate appoint- 
ed or elected by some power at least a 
degree removed from the people is not 
a mere form but an essential to a 
permanent government. 

The conception of a Senate was not 
original with the creators of our federa- 
tion. Even the name and age of the 
Senators were borrowed. 


A Senate existed in Athens, anterior 
to Solon, and he organized this branch 
with 400 members above thirty years of 
age chosen by lot, among the four tribes 
from among the citizens of the three 
first classes. It deliberated upon all 
affairs before they were carried into the 
assembly of the people. Being mindful 
of the experience of ages we have re- 
versed conditions. It was substantially 
the same with the Spartan Senate which 
was organized by Lycurgus. 

The Senate of the United States was 
only new in the aspect of the federation, 
each state small or great having two 
Senators to represent it. But if a Con- 
federation had not been formed and the 
individual states had dissolved themselves 
and coalesced into a nation, a Senate 
independent of the people and of the 
Executive, would havestill been essential. 

In conclusion, I feel that the only 
strength of this movement is that it has 
secured the support of Senators and 
others whose names and opinions are 
entitled to respect and weight. I could 
have hoped that in an issue touching a 
fundamental alteration of the Constitu- 
tion there would exist practical unanim- 
ity. Unhappily, the opponents of the 
proposition to change the method of 
election have allowed this movement 
to run unchecked without organization 
or serried opposition. Many have 
believed that there would come a time 
when it would check itself and that sober 
second thought would suffice to kill it. 
Once started, however, it has gathered 
momentum from the inertia of the 
people until it has reached a point where 
the Senate of the United States is asked 
to declare itself incompetent to fulfil 
its mission, and to pronounce the work 
of Washington, Hamilton, Madison and 
the other illustrious framers and sup- 
porters of the Constitution, a failure. 
It is time the whole country aroused 
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itself. We are passing through an epoch 
so momentous that the American bar 
should organize to resist the most 
dangerous innovation ever attempted 
since the formation of the government. 
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Secession aimed to deprive the Union of 
part of the states, but the present scheme 
obliterates their sovereignty and changes 
the federation into a nation with one 
popular assembly. 





The Common Fund and Co-Equal Right Theory of 
Capital and Labor 


NEW and interesting theory of 

the law that should govern strikes, 
lock-outs, picketing, the boycott, and 
other questions arising from the conflict 
between capital and labor, has been 
suggested by Judge Francis E. Baker 
of the United States Circuit Court, in a 
paper read before the Chicago Bar 
Association of February 10 of this year 
and printed in the Illinois Law Review 
(“The Respective Rights of Capital and 
Labor in Strikes,’ 5 Ill. L. Rev. 453). 
The gist of his contention is that the 
rights of capitalist and laborer to the 
product of industry and to free access 
to the labor market being co-equal, 
these rights should be exercised on each 
side so as not unnecessarily to interfere 
with the exercise of the reciprocal and 
equal right of the opposite party. If 
either party exercises one of these rights 
not for a beneficial use but purely to 
inflict intentional and needless injury, 
his acts should be treated as wrongful. 
A sympathetic strike is thus wrongful, 
and the secondary boycott, and picketing 
which involves force and intimidation, 
are likewise wrong. On the other hand, 
a strike may inflict harm, but if the 
harm comes from a truly competitive 
act — that is to say, if demands are 
actually pending and the strike is based 
upon the immediate interests of the 
employees — then there is the beneficial 


use of a co-equal right, and the strike is 
lawful. 

To clear the path for his contention, 
Judge Baker takes up the principles 
laid down in natural gas cases. In 
Indiana’ the Supreme Court ruled, in 
substance, ‘‘that the surface proprietors 
had co-equal rights of access to the com- 
mon source of supply — the common 
fund; that the right of each was there- 
fore not an absolute right, but was 
limited and restricted by the co-existing 
and co-extensive rights of the others; 
that each therefore had the right to the 
beneficial use and enjoyment of the whole 
supply except as it was cut down by the 
beneficial use and enjoyment of the 
others; that while the loss that came to 
each from the beneficial use of the com- 
mon fund by the others was damnum 
absque injuria, a loss without cause of 
complaint, none of them was bound to 
suffer a loss malevolently inflicted — 
inflicted ‘for the sake of the harm as an 
end in itself and not merely as a means 
to some further end legitimately desired.’ 
And so it was held that wasters could 
be stopped by injunction. .. . 

“And if a landowner has no absolute 
and exclusive right, but only a limited 
right, qualified by the co-existent and 


1 Manufacturers’ Gas Co. v. Indiana Nat. Gas Co,, 
155 Ind. 461; Lippincott Glass Co. v. Ohio Oil Co.. 
150 Ind. 695; State v. Ohio Oil Co., 150 Ind. 21; 
Ohio Oil Co. v. Indiana, 177 U. S. 190. 
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co-extensive rights of his neighbors, in 
the fugitive subterranean gas, oil and 
water, what greater right should be 
recognized in him to the common fund 
of the sunlight, of the atmosphere, of 
the fugitive breezes that pass over the 
surface of his and his neighbor’s land?” 

This was not the old English com- 
mon law, says Judge Baker, but the old 
law was sound on one point, the law of 
wild ducks: — 

“In 1705 it was decided [Keeble v. 
Hickeringill, 11 East. 574] that if wild 
ducks alight in the plaintiff's decoy 
pond, the defendant, though he has the 
right to set up a rival decoy pond on 
his own land and by offering greater 
inducements persuade the wild ducks 
to pass by the plaintiff’s pond and come 
to his own, and though he has the 
further right on his own land to shoot 
or shoot at the wild ducks that are on 
or are passing over his own land, even 
if the effect is to scare away the wild 
ducks that are on the plaintiff’s land, 
still he has no right to shoot off guns or 
explode rockets on his own land when 
the purpose and the only possible effect 
sis to frighten the wild ducks from the 
plaintiff’s pond. . . . 

“Through all these instances, and 
more can undoubtedly be found, one 
broad principle runs — a principle broad 
enough to serve as a basis for a classifi- 
cation of all litigation under one or the 
other of two heads. Under one the 
plaintiff complains of a harm that flows 
from the defendant’s invasion of the 
plaintiff’s absolute, exclusive, dominant 
right; under the other the plaintiff com- 
plains of a harm that flows from the 
manner in which the defendant exer- 
cises his co-equal, competitive right. And 
the principle running through all the 
instances I have given of the latter class 
is this: Wherever there is an antinomy — 
a conflict between co-equal and competi- 
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tive rights — the one party must suffer 
in silence the harm that is the direct 
and natural consequence of the other's 
bona fide effort to benefit himself by 
the exercise of his competitive right, 
but does not have to submit to the harm 
that is attributable exclusively to maley. 
olence. Take the spite fence, for in. 
stance. The harm to you is one and 
the same whether your neighbor limits 
your access to light and air by means 
of a useless fence fifty feet high or a 
useful house fifty feet high. . . . 

“I have been endeavoring to develop 
before you the idea that the strike is not 
a question that stands by itself, to be 
solved according to separate and unique 
principles, to be dealt with by processes 
that are applicable to it alone. ... If 
the principles of truth and justice that 
govern all other cases of the same kind 
have been properly declared, then a 
means for measuring the rights of labor 
in its conflict with capital is to apply 
the same principles to the strike case. 

“If we examine, for example, a sup 
posititious strike of bricklayers against 
their employing contractor, we find that 
they intend to deprive him of their own 
labor and to prevent him from getting 
other labor to take their places. They 
knowingly inflict the harm as a means 
of compelling him to grant their de 
mands. This infliction of harm is un- 
justifiable unless the harm comes from 
a truly competitive act. That is, the 
demands must be pending. For if there 
were no demands pending, the infliction 
of harm would properly be charged toa 
desire to harm for the sake of harm as 
the end. And further, the demands 
must really and substantially relate to 
the terms and conditions of the brick- 
layers’ employment. For instance, 4 
demand that the contractor somehow 
or other compel the theatres to employ 
union musicians is outside of the direct 
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and immediate interests of bricklayers 
as bricklayers; and a strike merely to 
enforce such a demand — a sympathetic 
strike — is therefore unlawful. For the 
sympathetic strike, like the spite fence, 
is not the beneficial use of a co-equal 
right, but is the usurpation of the power 
to punish. 

“This infliction of harm is unjustifi- 
able unless the harm is only the harm 
that naturally and directly flows from 
the good-faith exercise of the competitive 
right. That is, the loss to his business 
that the contractor suffers by reason 
of the striking bricklayers presenting 
their side of the controversy to other 
bricklayers (actual or potential) so that 
the other bricklayers freely and of their 
own judgment decline to work for the 
contractor, must be suffered by him 
without complaint. Therefore, persua- 
sion and picketing limited to learning 
who the new bricklayers are to whom to 
present their cause, are lawful; and all 
judgments to the contrary are wrong, 
as I believe. But the use of force or 
intimidation to keep other bricklayers 
away from the contractor against their 
will is unjustifiable, because it deprives 
the contractor of his co-equal right of 
access to a free labor market. And it 
must not be forgotten that force and 
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intimidation are just as unlawful when 
exercised under the guise of persuasion 
or picketing. More unjustifiable than 
the use of force and intimidation to 
keep new bricklayers away is the com- 
bined assault of the striking bricklayers 
upon the business of outsiders for the 
purpose of compelling them to cut off 
all intercourse with the contractor. The 
strikers may deprive the contractor of 
their own society and trade, if they 
choose, for that is in the exercise of a 
co-equal right; but concerted pressure 
by the strikers to coerce members of 
society who are not directly concerned 
in the pending controversy with the 
contractor to make raids in the rear — 
the secondary boycott —is wrong not 
only because such action is not within 
the immediate field of competition, but 
because the direct, the primary attack 
is upon society itself. 

“Without attempting to follow further 
this supposititious case of the brick- 
layers, and without considering the many 
difficult complications of fact that have 
arisen or may hereafter arise in labor 
cases, I venture to express my belief 
that a just decree can always be framed 
by applying to the controversy the prin- 
ciple of co-equal and co-existent rightsina 
common fund as the means of solution.” 





The principal witness in a case being tried 
before the Snyder county court, in Pennsylvania, 
when asked on what day of the week the speci- 
fied offense was committed, said he was sure it 
was not on Sunday. “I always wear my gal- 
lowses on Sunday,”’ he explained, ‘“‘and I did not 
have any gallowses on that day.” 
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To a County Court Brief on My Table 


By Frep R. BarLee 


ONG time has passed since you arrived 
A stranger in the land, 

Your pages clean, your ink so fresh 

How eagerly I scanned! 


New was the tape that tied you round 

Near where appeared my name, 
Now soiled and twisted, dirty too, 
It scarce appears the same. 


When you arrived I thought ‘Perhaps 
My luck at last has turned,” 

But far too sanguine were my hopes, 

A lesson since I’ve learned. 


“One swallow won’t a summer make,” 
One brief a practice build, 

But brief must follow brief before 

Your heart with hope is filled. 


Some baby brothers by your side 

At intervals have lain, 
They came and went, the Probate Court 
Received them — you remain. 


Some other little brothers, too, 
Were strangled in the cot, 
While others lived a week or so 
A miserable lot. 


You had two grown-up brothers once, 
Two Jury cases they; 

But they have also passed, as passed 

Alas! their fees away. 


How eagerly I read you through 

And “got up” all the Law, 
How through the “proofs” I searched, to find 
Perchance some fault or flaw! 
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Why do you still my table grace(?) 
Long time since you were brought? 


My wonted luck! 


Of course the case 


Was “settled out of Court.” 


Are you the last of all the band, 
Survivor of your race? 
I almost hate you, yes, I loathe 
Your too familiar face. 


Perth, Western Australia. 
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DEAN BIGELOW’S “A FALSE 
EQUATION” 


A False Equation: The Problem of the Great 
Trust. By Melville M. Bigelow, Dean of the Bos- 
ton University School of Law. Little, Brown & 
Co., Boston. ($1.50.) 

HE author takes as his starting 
point the fiduciary responsibility 
of the State, which is the doctrine 
endorsed by the leading constitutional 
lawyers of the day, shows how far it 
has fallen short of this ideal and lays 
down the principle that the great 
problem can only be worked out by 
sound educational methods. 

Chapter I is devoted to the weakness 
of the State. The author discusses 
this phase of the subject under two 
heads. He first speaks of the long 
train of evils consequent upon the 
undue ascendancy of Privilege, and 
shows how, in handing over to Monopoly 
what is inherently the people’s heritage, 
the State, has signally failed to control 
the opposing forces thereby engendered, 
while the consumer is too often subjected 
to a veritable bondage. Witness the 
coal famine in 1902 and 1903, and the 
very recent extortionate advances in 
the price of milk. The author refers 


to the extent to which the State has 
failed to restrain the Railways in their 
attempted exercise of autocratic power, 
and asserts that the people’s battle 
will be but partially won so long as the 
Railways remain the judges of what is 
a fair return on their valuation. In 
the second place, he discusses the 
tendencies of modern society that con- 
stitute a menace to authority, instancing 
the disintegration of the family as 
facilitated by modern divorce laws, 
the failure of the criminal courts to 
render the punishment of crime swift 
and certain, the almost interminable 
delays in civil procedure, and the in- 
fluence of a sensational press. In a 
word, he sees as the counterpart of the 
entrenchment of Privilege, a tendency 
toward a general relaxation of civic 
ideals ending in a contempt for law. 
After showing the weakness, the 
author proceeds in Chapter II to point 
out the remedy. The task he finds no 
easy one, with the public disinclined to 
participation in public affairs and with 
the federal Constitution imposing limita- 
tions on the development of the powers 
needed to meet the issues raised by 
modern conditions. He finds the third 
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and great obstacle in the defects of 
prevailing methods of education, espe- 
cially as shown in the emphasis which is 
laid on the mere acquisition of facts. 
In the freedom of choice of elective 
systems, and the consequent tempta- 
tion to follow the path of least resistance, 
he sees as the inevitable result a dissi- 
pation of mental energy and an implant- 
ing of tendencies which unfortunately 
do not terminate with school life. As 
a single illustration, he quotes a dis- 
tinguished educator to the effect that 
the Americans suffer more than any 
other people ‘‘and more now than at 
any other time’’ from a weakness of 
attention, which he directly attributes 
to the reaction which has swept the 
country in ‘a wave of electivism.” 
Having summed up the evils, the Dean 
presents his thesis that the remedy 
is to be educational, and that any edu- 
cation that is to be effective must be 
based on unity; that the brain should 
be persistently directed along definite 
and interrelated lines with a constantly 
increasing degree of intensity. The gist 
of each new idea is to be seized and put 
in its proper relation, while needless 
details are to be eliminated. That 
systematic and persistent effort will 
result in a well organized brain is axiom- 
atic. The physiologists, as the author 
shows, go a step farther and tell us that 
the brain under such conditions under- 
goes a permanent change which varies 
in degree with the intensity of the 
stimulus. In support of this proposition, 
the author cites the most eminent 
authorities, and it may be noted that 
Dr. Maudsley and other well-known 
physiologists hold the same view. The 
principle of unity in education, it is 
confidently asserted, will make for the 
maximum realization of the powers 
of the individual. To the man of 
parts it will develop the powers of 
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leadership, and in general will promote 
the clarity of vision and the correct 
estimate of values so indispensable an 
endowment for the body of citizens at 
large. 

The author adds by way of illustra. 
tion a sketch of the reorganized course 
of study in the Boston University School 
of Law. Based on the theory that dy. 
namics should be substituted for statics, 
the scheme requires that the student 
should do his own work, and stimulates 
the development of the active functions 
of the mind by requiring a constantly 
increasing intensity of effort. That 
energy may not be misdirected, the 
various subjects are treated as a co- 
herent whole, unity being regarded as 
preeminently the foundation of legal 
education. The Master’s Course, in 
which the work of the school culminates, 
is designed to give men a broad and com- 
prehensive view which will fit them not 
only for a high grade of efficiency at the 
bar, but also for competent service in 
coping with the problems that confront 
the State. Altogether, the book is a 
notable educational contribution. Unity 
is its keynote, and a careful reading 
will show that the author has given the 
word a new and deeper significance 
than heretofore it has had. Dean Bige- 
low’s book is itself an illustration of 
the system he so fully sets forth. 


PERRY ON TRUSTS 


A Treatise on the Law of Trusts and Trustees. 
By Jairus Ware Perry. Sixth edition, revised and 


enlarged by Edwin A. Howes, Jr. Little, Brown & 
Co., Boston. V. 1, pp. clxvii (contents and table 
of cases) + 774; v. 2, pp. xviii, 739 + 128 (index). 
($13 net.) 


“DERRY on Trusts” has been a 

landmark on the shelves of every 
law library for a generation. Since the 
learned author first ventured in 1871 
to present an American book on the 
subject of trusts, this work has earned 
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such a reputation in the courts and 
among the profession that it is an ac- 
knowledged authority everywhere in this 
country. It is now ten years since the 
last editor attempted to revise this 
work. The present sixth edition has 
added new citations and new notes with 
some additions and changes in the text 
and revised the work of former editors, 
so as to make the book thoroughly up- 
to-date. The editor appears to have 
done his work faithfully and well and 
has added much of real value to this 
standard work. His notes are excel- 
lent. In many instances one regrets 
that his modesty prevented him from 
boldly changing the text itself by incor- 
porating his note as an integral part of 
it rather than relegating such valuable 
material to a mere footnote. 

That the work itself has stood the 
test of the last forty years of constant 
development of the law on one of our 
most important subjects speaks for itself. 
The editorial work of this sixth edition 
is worthy of a great law book and gives 
renewed vitality to the solid learning 
and able presentations of intricate and 
difficult problems of the law of trusts 
that made the original author note- 
worthy. With this new edition, “Perry 
on Trusts,”’ will keep its well merited 
place as the leading text-book on this 
subject. : 


BABBITT ON MOTOR VEHICLES 


The Law Applied to Motor Vehicles, with a col- 
lection of all the reported cases decided during the 
ten years of the use of Motor Vehicles upon 
the public thoroughfares. By Charles J. Babbitt 
of the Massachusetts Bar, author of ‘“‘Index-Digest 
of Massachusetts Motor Vehicle Law.”” With an 
introduction by Francis Hurtubis, Jr., of the Massa- 
chusetts bar. John Byrne & Co., Washington, 
D.C. Pp. 75 (table of cases, etc.) + 748 + 329 
(appendices) + 51 (index). ($6.50 delivered.) 


HE range of legal topics covered by 
this volume is surprising. Com- 
monly one thinks of automobile litiga- 
tion as being confined to questions of 
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negligence or criminal prosecutions grow- 
ing out of violations of statutory regu- 
lations for the use of such machines. 

It has been generally recognized that 
although the automobile itself is new 
yet the principles of law to be applied 
toitareold. It is only another example 
of the adaptability of our common law 
to new conditions. The author has 
adopted the sensible plan of present- 
ing such doctrines of established law as 
they have long existed and showing their 
application to the present topic. He 
has covered a wide range of subjects; 
in a word, anything that has any rela- 
tion to a motor vehicle is to be found 
here. Taxation, licenses, sales, war- 
ranties, agency, insurance, measure of 
damages, procedure and constitutional 
law are only some of the many points 
discussed. 

The Massachusetts statute is thor- 
oughly analyzed and discussed as an 
example of motor litigation because it 
is perhaps the most complete act of its 
class, yet at the same time the acts of 
every other state are fully presented and 
any local peculiarities pointed out. 

The author has made the ambitious 
attempt to collect and set forth in con- 
densed form every motor vehicle deci- 
sion reported in the courts of all the 
United States, together with those de- 
cided in Europe thought to be of value. 
The usefulness of this rather extended 
task may be questioned, but it indi- 
cates great thoroughness and industry 
in trying to place within the reader’s 
grasp the very last word on the sub- 
ject. Many of the subjects of dis- 
cussion, likewise, seem somewhat remote 
from the main topic, but everywhere 
is manifested the indefatigable earnest- 
ness and zeal of the author not to 
overlook anything that may assist the 
motorist or his attorney in any possible 
contingency. 
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The book everywhere indicates careful 
and intelligent scholarship. As a vade 
mecum to the busy lawyer, who has a 
case in which an automobile figures, it 
will prove invaluable to put into his 
hand without delay the law on any 
given topic. The arrangement of the 
book is convenient and sensible and the 
discussion is pointed and helpful. It is 
a thoroughly good piece of work. 


TUCKER’S FEDERAL PENAL CODE 


The Federal Penal Code, in force January 1, 
1910; together with other Statutes having Penal 
Provisions in force December 1, 1908. Annotated 
by George F. Tucker, joint author of ‘Gould and 
Tucker's Notes on the United States Statutes,” 
and Charles W. Blood, of the Boston bar. Little 
Brown & Co., Boston. Pp. lii, 301 + 168 (appen- 
dix + 35 (index). ($5 met.) 


N 1909 the joint committee of 
Congress on the Revision of the 
Laws performed a labor of vast national 
importance in collecting in the form of a 
code all existing penal laws of the United 
States. To this codification the authors 
of this work have added an appendix 
containing all laws of a general and 
permanent character in force December 
1, 1908, which have penal provisions not 
properly separable from the administra- 
tive provisions, which are not contained 
in this Criminal Code but are embraced 
in the General Revision of the Laws of 
the United States. The result has been 
to put in easily accessible form all of the 
Criminal Federal Law. 

The wide experience of Mr. Tucker 
as a reporter of decisions in Massachu- 
setts, as annotator of statutes, and 
author of law books is a guaranty of 
accuracy and practical usefulness of any 
book for which he is sponsor. 

After setting forth in full the exact 
wording of each section of the statute, 
this volume gives the previous legisla- 
tion on which it is founded and calls 
attention to changes of phraseology, if 
any. All decisions of the state and 
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federal courts or opinions of the Attor. 
ney-General, which elucidate the sep. 
tion, are there collected and succinctly 
summarized. The reader has placed 
before him, clearly, tersely and intelj. 
gently the penal law of the United 
States, section by section with all deci. 
sions of the courts and rulings of the 
Attorney-General, that aid in its under. 
standing. The book must be of real 
value to our federal judges and prac. 
tising lawyers to enable them to put 
their hands on the Federal Criminal 
Law without waste of time and energy, 
The annotations are sensible and useful, 
and the arrangement of the material 
admirably practical. The only omission 
which we notice is the failure to include 
references to the Interstate Railroad 
Commission Reports. A complete index 
and table of cases and of statutes add 
real value to the book in giving ready 
access to all its contents. 


THE LAW OF PAWNBROKING 


A Treatise on the Law of Pawnbroking, as 
governed by the principles of the common law, and 
as modified by the statutes of the different states 
of the United States, and the ordinances of the 
municipalities regulating pawnbroking; and a Re 
view of Pawnbroking. By Samuel W. Levine, of 
the New York bar. D. Halpern Co., 271 Broad- 
way, New York. Pp. 111+ 13 (index). ($3.50. 


HE book is divided into two parts. 
The first gives a review of the 
history of pawnbroking and discusses 
its economic and social aspects. The 
second part is an exposition of the law 
of pawnbroking. The work is more 
than a mere law book. The first part 
presents in a very interesting manner a 
sketch of a long and varied history of 
an ancient occupation that begins with 
the first days of Babylon and Egypt 
and is already old when Athens and 
Rome enact legislation to regulate its 
abuses. While every student has learned 
casually of the attitude of the medieval 
church, which regarded as sinful usury 
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all profits made through loaning money, 
yet few realize the far-reaching and 
interesting development, commercially 
and historically, which resulted from 
this. Nowhere has its influence been 
greater or more lasting than on the busi- 
ness of the money lender. The Jews 
and the Pope, through his agents the 
Caorsini, were the only ones who dared 
to engage in the trade of money. In 
continental Europe, in the middle ages, 
the Church founded montes-de-piété, 
which were charitable pawn banks for 
the relief of the poor. These have 
gradually developed into government 
and municipal pawnshops. 

By the sixteenth century laws were 
framed which looked upon pawnbroking 
as legal. By that time the value of 
money had come to be recognized. The 







‘ profit for its use became interest and it 
d became legal to charge a fair rate of 
y ‘ ‘ : 

interest. The author has given a rapid 

and interesting presentation of this his- 
| tory and of the subsequent legislation 
which followed it with a discussion of 
nq @ the charitable, economic and statistical 
~ aspects of the subject, not only in the 
= different European countries but in the 
of different states of the United States. 
: The second part is an exposition of 
re the law of pawnbroking. First as to 
" what a pawnbroker is, and then what 
. are his rights and duties, and then the 





disposal and receiving stolen property. 

A wide range of legal problems are 
explained and the law carefully and 
dearly set forth. A large number of 
authorities are collected from different 
jurisdictions and cited with discretion 
and discrimination. 

Any one who has to deal with the 
daily problems of pawnbroking cannot 
fail to get assistance here on most of 
the questions which present themselves 
for solution. The police, the charity 
worker, the legislator, the lawyer, the 
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Court, and even the pawnbroker him- 
self have in this volume a touchstone, 
which will elucidate the law of pawn- 
broking in all its manifold phases. 





HUGHES’ EQUITY IN PROCEDURE 


Equity: Its Principles in Procedure, Codes and 
Practice Acts; the prescriptive constitution; limi- 
tations of legislative power. By William T. 
Hughes, author of “Contracts,” ‘“Procedure,”’ and 
“Grounds and Rudiments of Law.” Central Law 
Journal Co., St. Louis. Pp. 610 (index). 


CRITIC of Mr. Hughes’ work has 
pungently said that he has forced 
the members of the legal profession into 
two classes, ‘Those who see in his 
writings the life, blood and spirit of the 
law, and those who see naught in them 
except the emanations of a disordered 
intellect.” It is not difficult for any 
reader to choose hisclass. The author 
starts with the proposition that our 
law as written and taught exceeds human 
capacity and that our two hundred 
years’ growth of American Law is a 
house founded in the sands with rains 
descending, floods coming and winds 
blowing. It is his ambitious purpose 
in this volume to uplift the legal pro- 
fession from the ruts of blind and stupid 
conservatism — to guide it from the 
present ‘legal jungle’’ and demonstrate 
that ‘our books are wrong, that our 
schools are wrong, that our decisions 
are a ‘legal jungle’; that the condition 
is ‘deplorable,’ ‘appalling,’ ‘foreboding,’ 
and that the ‘future is calling’ to those 
who can see and act.” 

Mr. Hughes offers a legal philosophy 
that will at least make all legal jungles 
broad open highways to its disciples. 

The average practitioner is too busy 
and the law student too young to follow 
Mr. Hughes. Most of us will accept 
on faith and decline a controversy with 
the author that ‘‘the heart and vitals 
of the six subjects of law — procedure, 


equity, contract, crime, tort and con- 
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struction — are gathered and set in trilo- 
gies or three maxim groups, by which 
the entire body of the law is articulated. 
From and to these trilogies, centripetally 
and centrifugally, the argument pro- 
ceeds; around them, as a centre, the 
entire body of the law is brought into 
review as a periphery.” 

Original and unique are the adjectives 
that best describe Mr. Hughes’ effort. 
He has made an exhaustive collection 
of legal maxims by means of which he has 
developed and illustrated his theories. 
A vast number of cases and text-books 
are cited ; common law, civil law, ancient 
and modern literature, seem to be at 
the author’s command to demonstrate 
his point that “what ought to be of the 
Record must be proved by the Record 
and by the right of Record,” and his 
more startling proposition that ‘the 
restoration of the Civil Law of Rome 
has come to the Western hemisphere 
and is now prevailing in American 
states.” 


SOME GOOD STORIES 


Four Hundred Good Stories. Collected by 
Robert Rudd Whiting. Baker & Taylor Co., New 
York. Pp. 262 (index). ($1.) 

HIS book, made up wholly of enter- 
taining anecdotes, may be relied on 
tofurnish halfan hour’s good reading, and 
we know of one case where the reader 
was so pleased that he purchased another 
copy for a gift to a friend. The humor 
of the stories is to be classified as alto- 
gether of a wholesome and refreshing 
kind. 


NOTES 


“Legal Proceedings in England: A Short 
Guide to Practice and Procedure in the English 
Courts,” is the title of a pamphlet written by 
J. S. Rubenstein, and issued by Rubenstein, 
Nash & Co., the London solicitors and cor- 
respondents. The matter of the pamphlet is 
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very well arranged. The booklet also includes, 
specia! cypher code admirably designed 4, 
facilitate communication regarding details of 
litigation. 

Samuel O. Dunn, editorial director of th 
Railway Age Gazette, has published a bookly 
containing his views on ‘Current 
Problems.” The four articles deal with thes 
subjects: ‘Valuation of Railways, with Especiy 
Reference to the Physical Valuation in Minn. 
sota”; “Shall Railway Profits be Limited)”, 
“Railway Rates and Railway Efficiency”; ay 
“The New Long and Short Haul Law.” Ty 
first two articles are reprinted from the Journ 
of Political Economy. 


The volume containing the proceedings of th 
thirty-first annual meeting of the Ohio Stay 
Bar Association, held at Cedar Point, Ohig, 
July 6-8, 1910, contains the annual addres, 
delivered by J. B. Burroughs, Esq., President ¢ 
the Association, which dealt with genenl 
matters. Some attention was given to Work 
men’s Compensation at the meeting. No lengthy 
papers are printed. The volume mainly consists 
of the records of the meeting and of memorial 
of deceased members. 


BOOKS RECEIVED 


ECEIPT of the following new books is a 
knowledged :— 


“Obscene”’ Literature and Constitutional Lay: 
A Forensic Defense of Freedom of the Press. By 
Theodore Schroeder, legal counselor to the Media 
Legal Society of New York. Privately printed, 
New York. Pp. 439 (index). 


Criminal Man, according to the classificatio 
of Cesare Lombroso. Briefly summarised by his 
daughter, Gina Lombroso Ferrero. With an into 
duction by Cesare Lombroso. G. P. Putnami 
Sons, New York and London. Pp. 322 (appendi 
and index). ($2 met.) 


Municipal Franchises: A Description of th 
Terms and Conditions upon which Private Cor 
porations enjoy Special Privileges in the Street 
of American Cities. V. 2, Transportation Frat 
chises, Taxation and Control of Public Utilitie 
By Delos F. Wilcox, Ph.D. Engineering New 
Publishing Co., New York. Pp. xxi, 885 (inden). 
($5 net.) 


Legal Doctrine and Social Progress. By Frank 
Parsons, Ph.D., member of the Massachusetts bat, 
author of ‘Parsons’ Morse on Banks and Banking,” 
and other legal works, lecturer for many years it 
the Boston University Law School, author of “Th 
Railways, the Trusts and the People,” the “Heat 
of the Railroad Problem,” ‘‘The Story of New 
Zealand,” ‘“‘The World’s Best Books,” etc. B.W 
Huebsch, New York. Pp. 219. ($1.50 met.) 
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Articles on Topics of Legal Science 
' and Related Subjects 


Administration of Justice. ‘The Unequal 
Application of the Criminal Law.” By Gerard 
¢. Brandon. 1 Journal of Criminal Law and 


Criminology 893 (Mar.). 
“It is next to an impossibility to convict even 
the strongest evidence any white man of 
acrime of violence upon the person of a negro. 
Some jurors, if not the whole jury, in such cases 
will always be found ready to respond to that 
favorite plea of attorneys defending the guilty 
criminals, the plea that there is a ‘reasonable 
doubt,’ a plea which more often than any other 
produces travesties upon justice, and which for 
every innocent defendant protected turns loose 
on the public a thousand guilty criminals. I 
have‘even heard attorneys make the appeal to 
a jury that no white man should be punished 
for killing a negro... . ; 
“And the converse is equally true, that it is 
next to an impossibility to acquit a negro of any 
crime of violence where a white man is concerned. 
In such cases in practical effect the whole theory 
of the law is reversed; the state does not have 
to prove guilt beyond a reasonable doubt; the 
accused has to prove his innocence beyond all 
doubts.” 
Administrative Law. ‘Administrative Ex- 
ercise of the Police Power.’’ By Thomas Reed 


Powell. 24 Harvard Law Review 333, 441 (Mar., 
Apr.). 


Second and third (closing) instalments, con- 
tinued from 24 Harvard Law Review 268 (23 
Green Bag 198). 

“The immunity of officials for acts done in 
enforcing the police power cannot yet be said 
to be established except where the interference 
is with personal liberty rather than with prop- 

, or where the interference with property 

s short of destruction, or is not executed 
until the individual has been given an oppor- 
tunity to take action himself and thus enabled 
by prompt action to secure judicial relief in 
some other proceeding. But it may reasonably 
be expected that the immunity will some day be 
extended to cases where the individual has been 
able as a matter of right to urge before the 
administration his claims to freedom from inter- 
ference. At present, however, the courts seem 
still convinced that when property is destroyed 
in the exercise of the police power the owner 
must have somewhere in judicial proceedings 

opportunity to offer evidence as to its 
condition. The Chancellor and the age A are 
regarded as best suited to determine finally 
the op ope question of fact. And thus indi- 
rectly the community is being forced to assume 
the burden of loss, thereby relieving both the 
owners who are without fault and the administra- 


tive authorities who may make mistakes in the 
honest endeavor to perform the duties entrusted 
to them by law. The same solution of the vexed 

roblem is suggested by the courts in the 
instances where the burden is now placed on 
the owner rather than on the administrative 
official.’’ 


See Due Process of Law. 


Aliens. ‘The Immigration Act and Return- 
ing Resident Aliens.’”” By Clement L. Bouvé. 
59 Univ. of Pa. Law Review 359 (Mar.). 

An analysis of decisions rendered since the 
Act of 1903, which have been far from uniform, 
bearing on the subjection of returning aliens 
to the immigration laws. 

Children’s Courts. 
linquency. 

Citizenship. See Nationality. 

Codification. ‘“‘A Plea for Codification."’ 
By J. K. Tarachand. 13 Bombay Law Re- 
porter 25 (Feb. 15). 

“A common criticism on codes is that they get 
over-run with commentaries. So does the hull 
of a ship get over-run with barnacles; it is the 
duty of the master to have this seen to, when he 
gets into port. If codes are re-drawn at peri- 
odical intervals so as to embody the comments, 
they will always keep in shape. . . . 

“Codification, in my ——. should follow 
the Indian practice of codifying different parts 
of the law with relation to a general scheme and 
keeping constantly in view the general object 
of a complete code. It would doubtless need 
periodical revision and amendment to embody 
the comments. The requirements of a good 
code may be summed up in Macaulay’s admir- 
ably formulated principle: ‘Uniformity when 

ou can have it, diversity when you must have 
it, but in all cases certainty.’ ”’ 

See Uniformity of Law. 


Compulsory Insurance. ‘Insurance Legis- 
lation: The Larger View.” By William Harbutt 
Dawson. Fortnightly Review, v. 89, p. 534 (Mar.). 

The writer considers the social benefits which 
have been obtained from compulsory insurance 
in Germany, and tries to emphasize the ad- 
vantages of similar projects proposed by Mr. 
Lloyd George in England. 

See Workmen’s Compensation. 

Contract. See Mistake, Tort. 

Corporations. ‘‘Corporate Personality.’’ 
By Arthur W. Machen, Jr. 24 Harvard Law 
Review 347 (Mar.). 

Concluding instalment of an article concerned 
with the nature of the corporation, Mr. Machen 


himself favoring the entity as op to the 
fiction theory. (See 23 Green Bag BO), 


See Juvenile De- 
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“In the former portion of this article, some 
of the leading foreign theories as to the nature 
of corporate personality, which in recent years 
have been promulgated by French, German, 
and Italian jurists with indefatigable industry 
and notable learning and brilliance, were briefly 
outlined; a short statement was made of the 
traditional doctrine of Anglo-American law 
upon the subject, and some of the inconsistencies 
of that doctrine were mentioned; and afterwards 
an examination of the subject on principle was 
begun. The result of this examination was the 
conclusion that a corporation, or indeed any 
group or succession of men — such as the Church, 
or an army, or a political party —is a real 
entity — something other than the mere sum of 
the members for the time being; but that this 
entity is actually impersonal, and is regarded 
asa person only by way of metaphor orbya fiction 
of law. We now proceed to test this theory that 
a corporation is a real but impersonal entity, 
which is personified by a legal fiction or meta- 
phor, by applying it to various situations and 

uestions which arise in corporation law. We 
shall then consider the use, if any, of the fiction 
of corporate personality, and certain classes of 
errors in its application. Lastly, the article will 
conclude with a practical suggestion as to the 
best method of treating and studying the doc- 
trine of corporate personality. ... 


“The personification of the corporate entity 
serves many a useful purpose. If a code of 
corporation law could foresee and provide for 


every possible case to arise in the future, then 
indeed, as contended by M. de Vareilles-Som- 
miéres, it might dispense with personification 
of the corporate entity, and might legislate 
directly for every conceivable case. But, 
unfortunately, it is impossible thus to provide 
explicitly for every conceivable case. In spite 
of every precaution, the casus omissus will occur; 
and when it does, then the doctrine of corporate 
personality comes into play. For the law, 
recognizing its inability to provide specifically 
for every case that may arise, after laying down 
certain rules which make the personification of 
the corporate entity natural and almost in- 
evitable, — limited liability, continuous succes- 
sion, unified management, power to sue and be 
sued, and to take or convey property in the 
corporate name, — goes on to exact, in effect, 
that in all other cases, not expressly so provided 
for, the company shall be treated as if it were 
a person, or in other words shall be conceived 
of as a person, or shall be an imaginary or 
fictitious person... . 


“Let us take an illustration of this use of the 
corporate fiction. The regulations of a certain 
company provide that the directors may exer- 
cise all the powers of the corporation except 
that no bonds shall be issued or mortgage 
executed without the prior approval of a share- 
holders’ meeting. Nevertheless, without such 
approval, the directors issue bonds, and execute 
a mortgage to secure them. Are the bonds 
valid secured obligations of the company? 
In order to solve this problem, it is convenient 
to conceive of the corporation as a personality 
giving commands to the directors as his or its 
agents. We say, therefore, that we will regard 
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the bonds as issued by the directors as 
of the imaginary corporate personality in viol, 
tion of restrictions upon their authority; andy 
third persons, dealing with the agents, coy 
not justly be expected to see to compliance with 
such restrictions, therefore, applying the lay 
of agency, we reach the conclusion that th 
bonds are valid in the hands of innocent thinj 
persons. We then drop the symbol of th 
corporate personality which has been useful to 
us in reaching our conclusion, and we 
the net result in terms of the rights of actuaj 
persons by adjudging that the bondholden 
take the assets and the shareholders get noth. 
ing. 
See Federal Incorporation, Interstate Com. 
merce. 


Criminal Procedure. ‘The Illinois Juror 
in the Trial of Criminal Cases.”” By Oliver 4 
Harker. 5 Illinois Law Review 468 (Mar.,). 

A singular provision of the Illinois criminal 
code, adopted in 1827, made juries in criminal 
cases judges of the law as well as of the facts, 
This extraordinary power, the exercise of whichis 
fraught with great public danger, is best accounted 
for by certain historical reasons. It has made the 
judge in criminal trials in Illinois merely a 
presiding officer. 

See Administration of Justice, 
Delinquency. 


Criminology. ‘‘The Need of New Crimino- 
logical Classification.”” By A. Bullard. 1 
Journal of Criminal Law and Criminology WW 
(Mar.). 


“We need at least a binominal terminology. 
We must distinguish the ‘habitual thief’ from 
the ‘habitual counterfeiter,’ the ‘occasional 
robber’ from the ‘occasional murderer.’ Even 
a tri-nominal nomenclature might be tried. The 
first term to indicate the motive — anger, lust, 
greed; the second term to give the nature of 
the crime — burglary, manslaughter, forgery; 
and the final term might describe the offender— 
born, habitual, occasional. Even a more com- 
plicated system would be better than our present 
slipshod indefiniteness. 

‘‘We must develop really distinct categories. 
Today we class ‘seduction’ as a crime against 
public morality. When the codes were first 
written, it probably was a crime of lust. In 
our modern city courts it more often has ‘easy 
money’ for a motive. At least half the murders 
which we class as crimes against the person— 
which are supposed to be crimes of anger —are 
in reality efforts to get money. Most of the 
assaults which take place about the _ polling 
booths at election times are on behalf of the 
party with the larger corruption fund. Until 
we recognize the intricate variety of crime, we 
will make little progress. It is puerile to look 
for the same causes back of sexual perversion 
and burglary. We have worked from the wrong 
end. We should base our categories — as every 
other science has done—on observed facts. 
We need a large body of data—a mass 
recorded cases.” 


See Penology. 
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Deceit. See Tort. 

Direct Government. ‘The Referendum vs. 
Representative Government.” By Sir John 
Macdonell, C.B. Contemporary Review, v. 99, 


p. 303 (Mar.). 

This eminent jurist shows that the proposal for 
the referendum signifies an utterly different thing 
in England, where there is no written Con- 
stitution, from what it would signify in a country 
like the United States, where it does not neces- 
sarily mean giving the electorate any power 
to change the fundamental law. b 

“The essence of the representative system, 
stated in simple words according with facts, 
is trust by the many in the worthiest available. 
It is this trust which gives to representative 

ernment what is best in aristocracy without 
its drawbacks. It is this trust, used on the 
whole honestly and wisely, which has so far 
confuted the oldest and most common accusa- 
tions against democracy; and such hope as 
exists that the evils incident to democracy may 
be more and more avoided depends upon the 
continuance of a system under which the many 
confidence in a select few. And this 
element the Referendum and Initiative would 
weaken.” 

“People’s Rule in Oregon, 1910." By George 
H. Haynes. 26 Political Science Quarterly, 32 
(Mar.). 

A review of the recent workings of the initia- 
tive and referendum in Oregon. The treatment 
is sympathetic, yet fair-minded. ‘‘As one of the 
writer's cae ye Swe puts it: ‘It is quite clear 
that popular legislation can be worked only by 
“simplifying” issues; and the further this goes, 
the more important becomes the real initiative 
of the irresponsible persons, whether patriots 
or schemers, who formulate the “simplifi F 
issues.’ On the whole, considering the immense 
complexity of the task which was set before them, 
it must be acknowledged that the Oregon voters 
stood the test remarkably well.” 

“Oregon, the Most Complete Democracy in 
the World.” By Frederic C. Howe. Hampton's, 
v. 26, p. 459 (Apr.). 

A sympathetic account of the initiative and 
teferendum and other popular measures in 

on. 

“Arizona’s Constitution — The Initiative, The 
Referendum, The Recall — Is the Constitution 
Republican in Form?” By D. C. Lewis. 72 
Central Law Journal 169 (Mar.). 

Discussing the question whether these features 
of the constitution answer to the requirements 
of a republican form of government, a negative 
solution being reached after examination of 
many authorities. 

Due Process of Law. ‘The Doctrine of Due 
Process of Law before the Civil War.” By 
Edward S. Corwin. 24 Harvard Law Review 
366, 460 (Mar., Apr.). 

“The most conspicuous fact about our consti- 
tutional law as it stood on the eve of the Civil 
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War was the practical approximation of the 
police power of the states to the sovereignty of 
the state legislatures within their respective 
constitutions, the purpose of which constitutions 
was universally held to be not to grant power, 
but to organize and limit powers which were 
otherwise plenary. But while this was the 
general rule, due in part to the temporary 
eclipse of the judiciary and in part to the 
dominance of the notion of States Rights, yet 
there survived a number of restrictive principles 
now in a state of suspended animation, so to 
— but easily susceptible of resuscitation. 
nd one of these was the doctrine of ‘due 
process of law,’ whose title to continued vitality 
may be pt upon the following grounds: First, 
the availability imparted to the Due Process of 
Law clause by the decision in Murray v. Hobo- 
ken Land and Improvement Co., as a constitu- 
tional buffer in connection with summary and 
administrative proceedings, a function hitherto 
subserved almost entirely by the Trial by Jury 
clause; secondly, the steady extension, even 
among courts the most attached to the doctrine 
of legislative sovereignty, of the notion of ‘law 
of the land’ and ‘due process of law’ as equiva- 
lent to ‘general law’ and as therefore inhibiting 
‘special legislation’; thirdly, the equivalence 
established in Taylor v. Porter between ‘due 
process of law’ and ‘due compensation’ in 
questions of eminent domain; fourthly, the 
growing practice, for example, on the part 
of critics of the Dred Scott decision, to shift 
construction from the phrase ‘due process of 
law,’ to the terms ‘liberty’ and Eng oes of the 
constitutional clause; fifthly, the tendency of 
these terms, as shown in Ormond, J.’s opinion 
in the Dorsey case and in Hubbard, J.’s opinion 
in the Wynehamer case, to take on a progres- 
sively broader signification; sixthly, the fact that 
the Massachusetts Supreme Court, owing to the 
formula by which power is vested by the Massa- 
chusetts constitution in the legislature to pass 
‘all manner of wholesome and reasonable’ laws, 
had never ceased to describe the police power, 
even when according it the broadest possible field 
of operation, as a power of ‘reasonable’ legisla- 
tion; seventhly, the fact that the courts of 
New York had never surrendered the notion of 
legislative power as inherently limited; eighthly, 
the fact that no court had eo nomine cast over- 
board the doctrine of vested rights; ninthly, 
the fact that all courts generally described the 
lice power, though without any apparent 
intention as yet of making such description 
a judicially enforcible limitation, in terms of its 
historical applications; tenthly, and lastly, 
the fact that similarly the police power was 
often grounded upon the common-law maxim 
sic utere tuo ut alienum non , a definition 
which like the historical definition bore with it 
the possible implication that the police power 
was a peculiar kind of power, exercisable con- 
stitutionally only for peculiar ends. 


“But now in this enumeration we have in- 
cluded many, if not all, of the essential elements 
of the modern flexible doctrine of due process 
of law. True, the proper admixture of these 
elements had not as yet in 1860 been suggested, 
but that it would be in the course of time, 
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with the legislatures pressing upon the courts 
from one side and — interests from the 
other, who could doubt?” 


See Administrative Law. 
Elections. See Parliamentary Reform. 


Employers’ Liability. See Workmen’s 
Compensation. 


Federal and State Powers. See Interstate 
Commerce, Federal Incorporation. 

Federal Incorporation. ‘Federal Incorpora- 
tion; the Power of Congress to Charter Inter- 
state Commerce Corporations.” By Sidney D. 
Moore Hudson. 26 Political Science Quarterly 63 
(Mar.). 

A very able, and in fact authoritative argu- 
ment, in support of the legality of federal in- 
corporation, but the writer is possibly somewhat 
radical in maintaining that manufacturing as 
well as transportation companies are within the 
scope of the measure. 

General Jurisprudence. See Corporations, 


Government. “A National Constitutional 
Convention.”” By Edward L. Andrews. Forum, 
v. 45, p. 385 (Apr.). 

The author proposes a convention to remodel 
the federal Constitution. He takes up one by 
one the reforms to which a new Constitution 
should give effect: broadening of the federal 
power with respect to commerce, increased 
power as regards banking, enlarged federal 
control over forests and irrigation, extended 


powers of Congress over copyrights and patents, ‘ 


the abolition of the electoral college, national 
supervision of education, etc. 

‘Original jurisdiction in the Supreme Court 
over constitutional questions would obviate 
the uncertainties and delays now incident to 
the progress of such controversies through the 
inferior courts. They are ultimately submitted 
to the tribunal of last resort, and indeed this 
result is now sought through fictitious proceed- 
ings. When John Marshall took his seat there 
were only twelve cases on the docket; now they 
are numbered by hundreds. This class of 
fundamental questions involves consequences 
too pervading to admit of the ordinary tardiness 
of adjudication.” 

See Administrative Law, Direct Government, 
Federal Incorporation, Interstate Commerce, 
Local Government, Nationality, Parliamentary 
Reform. 


Immigration. ‘‘Needed — A Domestic Im- 
migration Policy.’”” By Frances A. Kellor. 
North American Review, v. 193, p. 561 (Apr.)- 


“It is conceivable that the time will come 
when a part of the immigration policy of the 
states will be the establishment of schools of 
citizenship with regular and graded courses in 
both English and civics not only to meet natural- 
ization requirements, but to meet industrial 
requirements. There is no reason why the 
work of the courts should not be dignified and 
simplified by the acceptance of certificates from 
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such established schools under Boards of Edy. 
cation, attesting qualifications for the granting 
of the various papers. .. . 

“The great need is that the Government 
representatives — federal and _ state — should 
get together and enumerate clearly the prip. 
ciples of a domestic policy and then set aboyt 
patiently and courageously to work it out, each 
state according to its needs.” 

See Aliens. 


International Peace. ‘The Rise of the 
Peace Movement.’’ By James L. Tryon. 
Yale Law Jourhal 358 (Mar.). 


The second of a series of articles by Dr. Tryon, 
covering the recent history of the movement, 
exclusive of the work of the Hague Conferences, 


Interstate Commerce. ‘The Exclusive 
Power of Congress over Interstate Commerce,” 
By Charles W. Needham. 11 Columbia Lay 
Review 251 (Mar.). 


“In the great opinion of Chief Justice Marshall 
[Gibbons v. Ogden], he approaches the question 
with a logic which we may sincerely regret was 
not carried to a conclusion and applied to the 
solution of this problem, and 

‘“*In discussing the question, whether this 
power is still in the states, in the case under con- 
sideration, we may dismiss from it the inquiry, 
whether it is surrendered by the mere grant to 
Congress, or is retained until Congress has 
exercised the power.’ 

“This fatal suggestion has bred a disturbing 
progeny of obiter dicta and in some instances, 
we believe, unsound law.” 

After reviewing the authorities, the writer 
considers that the true rule of delimitation 
should be the following: “If the commerce is 
foreign or interstate or with the Indian tribes, 
then the absolute and exclusive covers 
over it is in the federal government. If 
the commerce is intrastate, then the state is the 
absolute and exclusive sovereign over it. The 
police power is solely in the state and may be 
exercised over all commerce within the state. 
In the exercise of these particular powers either 
government may reasonably burden, but not 
destroy, the commerce of the other. Such 
burdens enforced by a state in the exercise of its 
exclusive powers will have to be borne by inter- 
state commerce until Congress regulates the 
particular matter.” 


See Federal Incorporation. 
Jurisdiction. See Practice. 


Juvenile Delinquency. ‘‘The Future of 
the Children’s Court.’’ By Franklin Chase 
Hoyt, Judge of the Court of Special Sessions, 
New York City. Editorial Review, v. 4, p. 227 
(Mar.). 


“The ultimate future of the Court is, as I 
have said, beyond our understanding. But 
if we may be permitted to picture to ourselves 
the aideess of the Court as it will exist in the 
years that are to come, it might resemble this: 
A Court of great responsibility and of many 
activities, which will become an institution not 
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only for the eunion of anti-social conduct 
on the part of the child, but for the study of 
the child’s welfare as well. Its principles will 
be based on scientific investigation, and its 
methods will be such as to insure the attainment 
of the most effective results. Its movements 
will be actuated by a desire to prevent and 
eradicate the causes that make for sin, neglect 
and misery among children. At the head of it 
there will be a Judge, who, like the trained 
physician or surgeon, will be able to discover the 
source of the trouble and prescribe the remedy. 
Under him there will be assistants in all branches 
of the work, who will make a study of conditions 
of child life in all its phases throughout the city. 
The Court will not lack for officers who will 
develop its probation system to a degree of excel- 
lence now unthought of, nor for experts, both 
medical and otherwise, to conduct the work 
of research in regard to the physical and mental 
condition of the child. Its records will contain 
an analytical and a comprehensive study of all 
the varied cases that come before it, and to them 
will turn the criminologists and the sociologists 
of the future in the first instance for information 
both as to the source of crime and as to the 
means of prevention. Then, as its work broadens, 
the Court can tell the world of social conditions 
that breed crime and niisery, it can point out 
the individuals, be they high or low, responsible 
for the existence of these into the reason for the 
source and spread of epidemics and contagions 
which have wasted the human race, and are 
seeking to eradicate the causes that make their 
existence possible. The farmer, too, has dis- 
carded his old hit or miss method of trusting 
toa bountiful Providence for the fruition of his 
crops and by scientific methods is learning to 
rotect himself against evils that formerly 
Dought him disaster.” 


Labor and Capital. ‘The Respective 
Rights of Capital and Labor in Strikes.”” By 
Francis E. Baker, United States Circuit Judge 
for the seventh circuit. 5 Illinois Law Review 453 
(Mar.). 

There is a lot of meat in this article, one of 
the most suggestive of the month. See p. 243 
supra. 

Legal Classification. ‘‘The Subject Classi- 
fication of Reported Cases.’’ By Hon. Charles 
C. Lester. 20 Yale Law Journal 372 (Mar.). 


“One of the first things to be noted in consider- 
ing the topics to which cases are referred by 
digesters and indexers is that these topics cannot 
with strict propriety be called Jegal subjects. 
They are not coterminous with definite legal 
principles. They are concrete rather than 
abstract and usually comprehend the applica- 
tion of a multitude of legal principles to a group 
of human affairs more or less closely connected 
through some particular relation between 
individuals growing out of contracts, or do- 
mestic, political or public institutions. We shall 
find, accordingly, the various occupations, 
professions and employments of men treated as 
topics.”’ 


Legal Education. ‘‘The Relation of Eco- 
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nomics to the Law.”’ By Prof. Frank J. Good- 
now. Survey, v. 25, p. 934 (Mar. 4). 

“Unfortunate as it is, it is none the less true 
that our ordinary legal literature as a general 
thing treats economic history and conditions 
with contempt, if it treats them at all, and is 
still quite generally permeated with such notions 
of eternal principles of justice as are exemplified 
by the doctrines of natural rights and social 
contract. There is perhaps no subject whose 
distinctive literature has been less influenced by 
the evolutionary idea than the law. Eternal 
principles of universal application are, as a rule, 
still the basis of most legal treatises and the 
reliance of most lawyers and judges... . 

“It is therefore peculiarly necessary in this 
country, and at this time, that lawyers and 
judges should have an extensive knowledge of 
economic conditions.” 

Legal History. ‘‘The Judicial Reforms of 
the Reign of Henry II.’’ By Richard Hudson. 
9 Michigan Law Review 385 (Mar.). 

An account of the momentous developments 

of this significant reign. 
* “Seldom, if ever, has there been a period more 
fertile in judicial reform than the latter half of 
the twelfth century, a period which witnessed 
the decay of the public local and of the feudal 
courts, the growth at their expense of the royal 
jurisdiction, the establishment of a _ central 
court represented periodically in the shires by 
justices on circuit, and the introduction of the 
accusing jury and of the trial jury in civil cases. 
In the countries of continental Europe the 
conflict between the laws and customs of different 
localities favored the reception of Roman law. 
Such might have been the case in England had 
not the concentration of justice in the king’s 
court, the great judicial achievement of the 
reign of Henry II, prepared the way for the 
unity of English law. Asa result of the develop- 
ment here described, English law became the 
common law.” 


See Due Process of Law. 


Local Government. ‘The Tendency of 
Municipal Government in the United States.” 
By Hon. George B. McClellan. Alflantic, v. 
107, p. 433 (Apr.). 

The cost of municipal government in the 
United States does not compare so unfavorabl 
with its cost in une as has been supposed, 
says Mr. McClellan. The expanse is attributable 
chiefly to the collectivist movement which leads 
cities to incur great burdens of the maintenance 
of numerous paternalisted undertakings. Whether 
this movement toward public ownership and 
operation of things formerly left to individual 
enterprise is gaining headway or is likely to be 
followed soon by an individualistic reaction, 
he thinks time alone can show. 

“The German and the American City.” By 
Frederic C. Howe. Scribner’s, v. 49, p. 485 
(Apr.). 

In this interesting article Mr. Howe pays 
special attention to methods of government 
and taxation. ‘‘The German city is a part of 
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the traditions, the sense of the Fatherland, the 
universal efficiency, the far-sighted outlook, 
the paternalism vitalized by patriotism of 
the German people. The American city, on the 
other hand, has no traditions. There is no 
sense of responsibility. It is efficient only in 
spots.” According to Mr. Howe, “Germany 
spends more generously than any other nation 
for municipal purposes. 

Mandamus. “The Use of Mandamus to 
Compel Educational Institutions to Confer 
Degrees.” By Dean Oliver A. Harker, College 
of Law, University of Illinois. 20 Yale Law 
Journal 341 (Mar.). 

“I desire to emphasize the thought that in all 
such applications for this extraordinary writ 
the courts will avoid much embarrassment by 
standing close to the landmark, established 
early in the development of the ee | that in 
matters requiring the exercise of official dis- 
cretion the courts will only compel the official 
to act and not undertake to control his judg- 
ment.” 

Maritime Law. “For and Against the 
Declaration of London.” I, by J. Wilson 
Potter. II, by Rear-Admiral Hon. V. A. 
Montagu. Nineteenth Century, v. 59, pp. 402, 
414 (Mar.). 

These titles are here inserted to enable in- 
terested readers to follow the discussion of this 
important subject. 

“A Defense of the Declaration of London.” 
By Excubitor. Fortnightly Review, v. 89, p. 405 
(Mar.). 

Why waste time on anonymous articles? 

Misrepresentation. See Tort. 


Mistake. ‘‘Mistake in the Formation and 
Performance of a Contract.’’ By Roland R. 
Foulke. 11 Columbia Law Review 197 (Mar.). 

The first instalment of a detailed discussion 
of the topic. 

See Tort. 


Nationality. ‘American Citizenship.”” By 
Dudley O. McGovney. 11 Columbia Law Review 
231 (Mar.). 

An exposition of the American law governing 
the status of citizenship. The first of two instal- 
ments. 

Negotiable Instruments Act. 
formity of Laws. 


Parliamentary Reform. ‘Barriers against 
Democracy in the British Electoral System.” 
By Edward Porritt. 26 Political Science Quar- 
terly 1 (Mar.). 

A luminous discussion of the four anomalies 
in the British electoral system: Plural voting, 
university representation, non-payment of mem- 
bers of buoliocoant and the official expenses 


See Uni- 


thrown upon candidates for the House of 
Commons. 


The treatment is largely historical. 
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Penology. ‘The State’s Guardianship oye 
Criminals.”” By Judge Stephen H. Allen, ; 
Journal of Criminal Law and Criminology 9 
(Mar.). 


“The modern civilized state recognizes its 
duty to care for the insane, imbeciles, drunkards 
and paupers and by doing so to accomplish the 
double purpose of protecting both society from 
injury and the unfortunate members of theg 
classes, themselves, from the suffering which 
naturally results from their defects and weak. 
nesses. The motives of the state in caring for 
such persons are purely benevolent and the sole 
purpose is benefit to all concerned. A materi 
different attitude, however, is maintained toward 
moral defectives who are usually regarded as 
enemies rather than wards of the state. Is there 
such a radical difference between moral and 
physical deficiency as to warrant this difference 
of sentiment when dealing with criminals? . . , 

“When a trial is for the purpose of enabling 
the court to ‘adjudicate criminal cases in 
accord with the social and physical needs of 
the offender, which in the long run is directly 
equivalent to the best financial and moral 
tection of society’ ao ae of Committee A, 
American Institute of Criminal Law and 
Criminology), we shall have started on the road 
to the permanent elimination of crime. When 
the state intelligently and in a spirit of true 
kindness (not weak sympathy), performs its 
full duty, most of those who are now criminals 
will become useful citizens, and the rest will be 
permanently restrained from following their 
criminal specialties.’ 
~ “Setting the Criminal Straight.” 
Marshall White. 
(Apr.). 

This writer says that the history of New 
York’s prison system is of interest as showing 
the general trend in prison methods, since “the 
United States has led the world in these reforms 
and New York has led the other forty-seven 
states.’’ The only serious objection to the article 
is its brevity. 

“Anglo-American Philosophies of Penal Law: 
III, The Ethics of Punishment,’’ by Herbert 
Spencer. 1 Journal of Criminal Law and Crimin- 
ology 862 (Mar.). 

This essay, under the title, ‘‘Prison Ethics,” 
was originally published in the British Quarterly 
Review, July, 1860; it is sometimes and better 
known by the above title. It is here reprinted 
from the Library Edition (London: Williams & 
Norgate, 1901) of Spencer’s ‘‘Essays: Scientific, 
Political, and Speculative,” v. III, p. 152. Por- 
tions describing certain prison systems have been 
omitted. 


Personal Names. 
Frederick Dwight. 
(Mar.). 

The writer does not question the soundness 
of the decision of Judge Vann in Smith v. U.S. 
Casualty Co. (22 Green Bag 282), but favors a 
limitation of the right to change one’s name, 
namely: — 


By Frank 
World’s Work, v. 21, p. 14254 


“Proper Names.” By 
20 Vale Law Journal 387 
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“First — That a man be prohibited from di- 
vesting himself of his baptismal name without 
making the matter one of public record.. 
“Secondly — That he be not allowed to assume 
a name already borne by others, but be com- 
to coin one, by translation, as the German 
ierchers was changed to the French Bel- 
mont, or by an arbitrary assemblage of letters 
as cable code names are devised. Possibly it 
would be practicable for the state to establish 
a table of artificial names, any one of which 
might be selected by an aspirant for euphony.” 


Police Power. See Administrative Law. 


Practice. ‘‘Preserving a Special Appearance.” 
By Edson R. Sunderland. 9 Michigan Law 
Review 396 (Mar.). 

“Conceding the right of a defendant to enter 
a special appearance for the sole purpose of 
objecting to the jurisdiction of the court over 
his person, a most interesting and difficult 
westion arises when the objection is overruled. 

t is the defendant to do in such event? How 
can he preserve his special appearance for re- 
view? 

“Hardly another question of practice can be 
found which has given rise to a more hopeless 
conflict of authority than this. One line of 
cases holds that the defendant must choose 
between two courses: -either he must refuse 
to proceed further and withdraw from the case, 
allow judgment to go against him by default, 
and then attempt to have that judgment vacated 
on the ground of want of jurisdiction; or, 
abandon his special appearance entirely, appear 

nerally and try the case on its merits. Another 
ine of cases holds that he is forced to no such 
harsh choice, but may note an exception to the 
order overruling his objection to the jurisdiction, 
plead to the merits, and on appeal or error 
may have the benefit of his exception on the 
gen question, if he desires to avail 

imself of it... . 

“The question is a clean-cut one. Either 
pleading over and going to trial is a waiver, or 
1s not a waiver, of the jurisdictional objection. 
Reasons may be found in support of each doctrine 
and the authorities are quite evenly divided.” 

The law as declared in each state and in the 
federal courts is then stated. 

“Viewing the question in the light of both 
reason and authority, it seems clear that the 
better rule is that which holds that after an 
objection to the jurisdiction of the court over 
the person of the defendant has been made and 
overruled, an exception will entitle the defendant 
to preserve his objection for review, notwith- 
standing his subsequent pleading to the merits.” 

See Mandamus. 

Procedure. ‘‘Needed Reforms in Criminal 
Law and Procedure.” By William P. Lawlor. 
1 Journal of Criminal Law and Criminology 877 
(Mar.). 


Urging a number of reforms. For example, 
the people, equally with the accused, should be 
entitled to a change of venue upon the proper 
statutory showing, the rule precluding judges 
from advising the jury on questions of fact 
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should be abolished, jurors should not be dis- 
qualified merely for the formation or expression 
of opinion, lengthy instructions should be pro- 
hibited, there should be fewer statutory exemp- 
tions from jury service, attempts by newspapers 
to corrupt public opinion should be made 
criminal, etc. 

“On the Bill to Make Hiram Gilbert the 
Pontifex Maximus of Illinois.” Editorial. By 
John H. Wigmore. 5 Iilinois Law Review 489 
(Mar.). 

In this editorial Professor Wigmore, with un- 
usual fervor, speaks his mind regarding the pro- 

sed two-thousand-section monstrosity which 
it is proposed to enact into law in Illinois. 

“The time has come to speak out plainly 
our personal views. Senate Bill No. 30 and 
House Bill No. 5, for an Act in relation to Courts, 
should not pass. The reasons are simple and 
few; but they all resolve themselves into this, 
that it is a bill to make Hiram T. Gilbert tomorrow 
the Pontifex Maximus of the State of Illinois, and 
that no single person, however honest and 
capable, should now or ever be elevated to that 
position.” 

Professor Wigmore lays down the following 
propositions, the soundness of which is un- 
questionable: — 

“1. Any code of procedure for this state 
should be the work of many representative 
experts’ deliberations, not the lucubration of 
a single mind. 

“2. Any code of procedure should be full 
and openly debated and published in all details 
before being enacted. 

“3. Any code of procedure should be short, 
leaving details to be flexible and easily changed 
by rule of court as experience shows it necessary.” 

The following is this writer’s notion of a 
model code of procedure —a notion which is 
shared by many leaders of the legal profession: — 

“A short statute of fundamental principles, 
fully sanctioned by the legislature, guaranteeing 
the general course of procedure; and then a set 
of detailed practice rules, drafted bya commission 
of progressive experts, sanctioned by theSupreme 
Court, and by that court also amendable in 
any respect whenever experience shows that it 
can be improved.” 

“The Courts.” By Frank J. Loesch. 5 
Illinois Law Review 476 (Mar.). 

Discussing some of the barbarities — the 
author does not use so strong a word — of 
Illinois procedure. 

“Every lawyer will bear me out in my state- 
ment that business men fairly detest appearing 





in court in a jury case, not by reason of unwilling- 
ness to testify but by reason of the loss of time 
in awaiting the call of the case, the slow em- 


paneling of the jury and the difficulty of =i 
proof in accordance with rules of evidence whic 

should be obsolete, and over constant technical 
objections of facts, accepted offhand as facts in 
every-day business transactions of the greatest 
magnitude. The business man risks his money, 
his business and his reputation on published 
statements, reports and conclusions, which are 
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the work of many men perhaps widely separated. 
The courts require the often impossible task of 
proving every step of such a process, with the 
result that an otherwise g case cannot be 
established in court.” 


“Harmless Error.’’ By Judge Needham C. 
Collier. 72 Central Law Journal 151 (Mar. 3). 


Urging that the bill advocated by the Ameri- 
can Bar Association should provide, not that 
all error be eliminated from consideration in an 
appellate court except that which ‘‘has resulted 
in a miscarriage of justice,” but — 

“That on an appeal the respondent’s right 
to a jury trial on questions of fact should never 
be impaired without his consent, and, if error 
which militated against appellant’s right to a 
fair jury trial is found in the record, the court 
should nevertheless not remand without re- 
spondent being first allowed to demand that the 
appellate court render the verdict it thinks the 
jury should have rendered.” 


“The Administration of Justice — Its Speeding 
and Cheapening.” By William Howard Taft. 
72 Central Law Journal 191 (Mar. 17). 


A reprint of his argument made some time 
ago before the Virginia Bar Association. 


See Criminal Procedure. 
Referendum. See Direct Government. 


Tort. ‘‘Liability for Honest Misrepresenta- 
tion.”’ By Prof. Samuel Williston. 24 Harvard 
Law Review 415 (Apr.). 


One of the most notable articles of the month, 
marked by great clearness of analysis — it will 
repay a careful reading. 

“The real issue, . . . constantly obscured by 
the terminology of the subject, . . . is no less 
than this: When a defendant has induced another 
to act by representations false in fact though not 
dishonestly made, and damage has directly 
resulted from the action taken, who should bear 
the loss? 

“In considering which doctrine is the better, 
consideration should be given chiefly to two 
things. First: logical consistency with itself 
in all parts of the law governing misrepresenta- 
tion. Secondly: the 4 came justice of the rule 
proposed. That the law of misrepresentation 
as laid down in Derry v. Peek is hopelessly in- 
consistent with the law governing misrepre- 
sentation when relied on as the basis of warranty 
or estoppel, can hardly be denied. Adherence 
to what may be regarded as established English 
doctrine in deceit, estoppel and warranty is 
absolutely illogical, and with simplified pleading 
becomes nearly, if not quite, impossible. It 
is a just ground of reproach to the law if a 
harmonious doctrine cannot be developed. 

“The inherent justice of the severer rule of 
liability which in some cases at least holds a 
speaker liable for damages for false representa- 
tions, though his intentions were innocent and 
his statements honestly intended, is equally 
clear. However honest his state of mind, he 
has induced another to act, and damage has been 
thereby caused. If it be added that the plaintiff 
had just reason to attribute to the defendant 


‘ 


accurate knowledge of what he was talking about, 
and the statement related to a matter of business 
in regard to which action was to be expected, 
every moral reason exists for holding the de. 
fendant liable. .. . 

“There seems no reason whatever for not hold. 
ing a defendant for the natural consequences of 
his actions when the question involved relates 
to tort as well as when it relates to contract, 
In the formation of contracts the parties are 
rightly held to the natural meaning of what 
say. It can only be the idea, induced by the 
words ‘fraud’ and ‘deceit,’ that conscious dis. 
honesty is necessary which can have brought 
about a different result in an action of tort. 

“The Rule in Rylands v. Fletcher.”” By Francis 
H. Bohlen. 59 Univ. of Pa. Law Review 373 
(Mar.). 

In this, the second of three instalments, the 
rule in Rylands v. Fletcher is discussed particu- 
larly with reference to the subject of riparian 
rights, and differences between the policy of 
English and American jurisprudence are pointed 
out. 


Uniformity of Law. ‘The Relation of 
Judicial Procedure to Uniformity of Law.” By 
Thomas W. Shelton. Editorial Review, v. 4, 
p. 249 (Mar.). 


“‘We must go further than making the laws 
uniform. Judicial procedure must also be 
uniform, simple, cheap and expeditious. . . . 

“President Amasa M. Eaton, of Rhode Island, 
reported to the Commissioners on Uniform State 
Laws at Detroit in August, 1909, that though 
this statute [the Negotiable Instruments Act] 
had been adopted in thirty-eight states and 
territories and in the District of Columbia, 
some of the courts were destroying its purpose 
by lack of uniformity in decision. These courts 
had simply failed to recognize and permit to 
become operative the announced cooperation of 
thirty-eight Legislatures in enacting identical 
laws in matters of common interest to commerce, 
finance and society... . 

“So, if it be necessary for uniformity, why can 
not the judges or the presiding judges, of the 
different state appellate courts exchange views 
when a new uniform statute is enacted, and if 
they fail to agree upon its meaning, let the 
majority rule? A Congress of Courts, I venture 
to suggest, is within the spirit of uniformity. ... 

“It is not too much to say that upon uniform 
judicial procedure and decision largely depends 
the fostering of closer political, commercial and 
social relations among the states. The best 

ractitioner in Virginia today is lost in a New 
Vork or a North Carolina Court, and vice versa. 
This is as devoid of reason as it is unneighborly. 
There should be no more excuse than for speaking 
differing languages. 

“But who shall perform this important work 
of preparing a fixed system and permanent 
rules for the regulation of judicial procedure 
There is but one answer — the highest Appellate 
Court in the United States and of the several 
states, until all the states shall adopt the federal 
plan. The bar stands ready to render such 
practical assistance as may be found convenient 
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and may be requested of it. There abides in 
the people of this country a sublime faith in their 
ighest tribunal, that makes of submission 
the noblest attribute of national character. 
“In reverence is the chief joy and power of 
life,’ says Ruskin. Nothing but the solemn 
voice of this great source of justice will subdue 
the belligerent cocksureness that may be ex- 

ed, or solidify public opinion to the point 
of complete acquiescence and forceful support.” 


Waters. See Tort. 


Workmen’s Compensation. ‘‘The Com- 
pensation Commissions.” By P. Tecumseh 
Sherman. Survey, v. 25, p. 949 (Mar. 4). 

A valuable account of the work that has been 
a in seven states by commissions which 

ve been considering the subject of workmen’s 
compensation, and a comparative study of their 
official recommendations. It should be helpful 
in aiding crystalization of sentiment in favor of 
some sound program, which might properly 
serve as the basis for a model uniform statute. 

“The Need of Reform in our Employers’ 
Liability Laws.”” By Justice Matthew J. Kane, 
Supreme Court of Oklahoma. 20 Yale Law 
Journal 353 (Mar.). 

The statement that, in Germany, “‘in 1884 the 
burden of responsibility for injuries to working- 
men was imposed upon all employers of labor,” 
perhaps requires some qualification, as the 
German system, unlike those of England and 
France, is contributory, the employee bearing 
a small part at least of the burden. 


Miscellaneous Articles of Interest to the 
Legal Profession 


Express Monopoly. ‘‘The Great Express 
Monopoly.’’ By Albert W. Atwood. American, 
v. 71, p. 758 (Apr.). 

Treating of the connection of the family of 
the late Senator Platt with the United States 
Express Company and allied properties, with 
much attention to the influence of Kuhn, Loeb & 
Co. in the affair of the Wells Fargo company. 

“Why Express Rates Must Come Down.” 
By C. M. Keys. World’s Work, v. 21, p. 14242 
(Apr.). 

By the elimination of waste and extravagance, 
Mr. Keys contends, the people of the United 
States could be saved about 000,000 a year 
in express charges. 

Extravagant Living. ‘The City of Dreadful 
Debt.” By Roy L. McCardell. Hampton's, v. 
26, p. 449 (Apr.). 

An interesting article which is concerned with 
extravagance in New York city, and throws 
some light on the manner in which debtors 
avail themselves of the technicalities of the law 
to evade actions brought by creditors. 

Industrial Co-operation.“‘Of Peace and Good 
Will.” By Paul U. Kellogg. American, v. 71, 
p. 739 (Apr.). 


A gift of ten millions, such as that made by 
Mr. Carnegie to advance the cause of inter- 
national peace, could immeasurably benefit the 
human side of the steel industry. ‘“‘Mr. Carnegie 
has said that it is a disgrace for a man to die 
rich. We would forgive him that, were he to 
live a month in poverty in the Monongahela 
mill towns.” 


Interpretation of Statutes. ‘“Nullifying 
the Law by Judicial Interpretation.”’ By Prof. 
Harrison B. Smalley, University of Michigan. 
Atlantic, v. 107, p. 452 (Apr.). 


This writer considers the evils of judicial 
interpretation of statutes very great, the courts 
frequently frustrating the will of the people. 
The moe vy A he proposes is an extraordinary one. 
He would have some authority set up to inter- 
pret statutes immediately after their passage — 
and it should be an authority outside the legal 
profession —an administrative tribunal of some 
sort(!). 

Italy. ‘The Industrial Progress of Italy.” 
By Ernesto Nathan, Mayor of Rome. Century, 
v. 81, p. 876 (Apr.). 


The writer believes Italy to be in a condition 
of economic vigor. It is passing through an 
een awakening that promises much for the 

uture. 


Log-rolling Appropriations. ‘‘How a Busi- 
ness Man would Run the Government.” By 
Arthur Wallace Dunn. World’s Work, v. 21, 
p. 14256 (Apr.). 


_ The late Congressman Brownlow of Tennessee 
is made the butt of most of the criticisms in this 
article. 


Mexico. ‘Underlying Causes of the Mexican 
Insurrection.”” By James Creelman. North 
American Review, v. 193, p. 596 (Apr.). 


“Notwithstanding the splendid material re- 
sults of President Diaz’s administration and the 
prolonged peace which has accompanied it, 
the government remains practically an autoc- 
racy. The free-voting democracy contemplated 
by the Constitution does not exist. The elec- 
tions have come to be mere formal ratifications 
of the President’s will. The twenty-seven states, 
which in the eyes of the Constitution are sover- 
eign in their own affairs, have continued to be 
nothing more than subdivisions of the national 
Government and the governors virtually depu- 
ties of the President. The national Congress 
is a slightly disguised dependency of the execu- 
tive power. The Supreme Court of Justice itself 
is greatly influenced by the President’s known 
wishes in matters involving the safety or credit 
of the nation, especially in its relations to foreign 
governments. . . . 

“The result of the long stretch of absolute 
overnment in the republic has been to breed 
ureaucracy and to promote development at the 

centre of the country while its extremities are 
neglected. The magnificent and costly public 
institutions and the orderly official discipline 
of the Valley of Mexico offer a startling contrast 
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to the petty tyrannies and squalor of distant 
states.” 


Militarism. “Why not?” By Ellwood Hend- 
rick. Allantic, v. 107, p. 568 (Apr.). 

The writer appears to accept at least a portion 
of the program of international arbitration, for 
he favors the neutralization of private property 
and an international police force. He is not, 
however, impelled by any perception of the 
evils of militarism to write as he does, for he is 
found the next moment advocating the inter- 
national duel in its most savage form, an um- 
pired combat between picked contestants, 
subject to a special code of honor, rendering 
the present standing armies unnecessary. 

Mormonism. ‘The Trail of the Viper.” 
By Alfred Henry Lewis. Cosmopolitan, v. 50, 
p. 693 (Apr.). 

This second article deals with the intrusion 
of Mormonism into national politics, Senator 


Reed Smoot coming in for a large share of 
attention. 


Party Politics. ‘The Problem, the Solution, 
and the Man.’”’ By George Harvey. North 
American Review, v. 193, p. 481 (Apr.). 

“The vital problem now confronting the people 
of the United States, the problem involving 
the perpetuity of free institutions, the problem 
which transcends all economic, political and 
moral issues, is how to make equitable dis- 
tribution of the combined earnings of labor and 
capital without rending the fabric of popular 
government... . 

“That is the problem. Where lies the solu- 
tion? Primarily in the spirit with which the 
subject is approached. Not independence, 
but interdependence, has become the law of 
life in this country. Co-operation, a drawing 
together in frank and unselfish tolerance of one 
another’s opinions, is positively essential to the 
settlement of every great question. And this 
concurrence must be general, must come not 
only from all groups, but from all sections. 
Invariably and naturally the older and richer 


community is the more conservative, the more — 


reluctant to accept innovation, the more obtuse 
in recognizing either the equities or necessities 
of change.” 

“Champ Clark vs. Joe Cannon.” By Edward 
Marshall. “Joe Cannon vs. Champ Clark.” 
By Henry Mann. Columbian, v. 4, pp. 5, 17 
(Apr.). 
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Interviews with Mr. Clark and Mr. Cannon, 
showing their opposed views on leading political 
issues, especially the tariff. 

“Mr. Roosevelt, Please Answer.” 
Stone, Jr. Metropolitan, v. 33, p. 722 (Mar.). 


By M.E. 


Seeking shortcomings in Mr. Roosevelt's 
record during his first term as President. 


Porto Rico. ‘Porto Rico in Transition," 
By Alfred Bishop Mason. Century, v. 81, p. 870 
(Apr.). 

This description of trade conditions in “our 
Emerald Isle’’ is thoroughly readable. Porto 
Rico, thinks the writer, should never become a 
state in the Union. ‘It would be a negro and 
poor white state.” 

Tariff (Canadian Reciprocity). ‘American 
Affairs.” By A. Maurice Low. (337) National 
Review, v. 57, p. 110 (Mar.). 

“Mr. Taft offers the country reciprocity as 
one of the ways to reduce living expenses by 
drawing on the cheaper market of Canada for 
agricultural supplies, and immediately the 
Insurgents protest that mye > oad will ruin 
their constituents, who are chiefly engaged in 
agriculture, and this the country regards as 
confirmation of the conviction generally held 
that the Insurgents were not sincere and were 
animated by personal ambitions and jealousies 
when they denounced the Tariff Bill and Mr. 
Taft for having signed it.” 


Taxation. ‘‘The Things that are Czsar's, 
III.” By Albert Jay Nock. American, v. 71, 
p. 714 (Apr.). 

Dealing in graphic language with the shifting 
of taxes to the consumer. 

Water Rights. ‘The Law of the Desert 
Garden.” By Randall R. Howard. Metro- 
politan, v. 33, p. 681 (Mar.). 

Some of the states, we are told, have good laws, 
but the subject of water rights in the West is 
in a highly unsatisfactory condition. 

Woman Suffrage. ‘ ‘The Women Did It’ 
in Colorado.” By Rheta Childe Dorr. Hamp- 
ton’s, v. 26, p. 426 (Apr.). 

A sketch of the way the women voted in the 
last election, proving, the author thinks, that 
the women of Colorado do not need any help 


from men to show them how to make intelligent 
use of the franchise. 





Latest Important Cases 


The New York Workmen’s Compensation Act 


Declared Unconstitutional 


Workmen’s Compensation. Em- 
ployer Cannot be Made Liable in Absence 
of Fault — Due Process of Law — Limits 
of the Police Power N. Y. 


N Ives v. South Buffalo Railway 
Company,* decided March 24, the 
New York Court of Appeals unanimously 
held the compulsory workmen’s com- 
pensation act of New York (article 14a 
of the Labor Law, being chapter 674, 
Laws of 1910) unconstitutional. 

The statute in question applies to 
specified dangerous employments, and 
gives the employee the right to recover 
a fixed scale of compensation for all 
personal injuries, without proof of 
negligence on the part of the employer, 
which are not caused “in whole or in 
part by the serious and wilful mis- 
conduct of the workman.” 

Werner, J., who wrote the opinion, 
began by giving a brief review of the 
circumstances under which the Wain- 
wright law came to be enacted, and of 
some of the arguments of the Wain- 
wright commission. ‘Under our form 
of government, however, courts must 
regard all economic, philosophical and 
moral theories, attractive and desirable 
though they may be, as subordinate 
to the primary question whether they 
can be moulded into statutes without 
infringing upon the letter or spirit of 
our written constitutions.” 

The Court then said that an innova- 


‘Reported in 45 New York Law Journal 23, 41 
(Apr. 3-4), 43 Chicago Legal News 273 (Apr. 8). 


tion making the employer’s fault no 
longer an element of the employee’s 
right of action carried with it the 
abrogation of the doctrines of common 
employment, contributory negligence 
and assumption of risks. ‘There can 
be no doubt that the first two of these 
are subjects clearly and fully within 
the scope of legislative power 

These. doctrines, for they are nothing 
more, may be regulated or even abol- 
ished.? This is true to a limited extent 
as to the assumption of risk by the 
employee. In the Labor Law and the 
Employers’ Liability Act, which define 
the risks assumed by the employee, 
there are many provisions which cast 
upon the employer a great variety of 
duties and burdens unknown to the 
common law. These can doubtless 
be still further multiplied and extended 
to the point where they deprive the em- 
ployer of rights guaranteed to him by 
our Constitutions, and there, of course, 
they must stop.” 

Constitutional objections to the act 
based on limitations of the reserved 
power to alter or amend corporate 
charters, the alleged unfair classifica- 
tion of employments, right to jury trial, 
were then considered, and brushed 
aside as either not tenable or not 

2 While the modification of the contributory 
negligence rule is within the legislative power, its 
complete abolition would carry with it such a far- 
reaching transformation of the law of negligence, 
and would so alter the situation of existing rights 


of action, that it may be questioned whether the 
Court realized the full import of this dictum. — Ed. 
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essential to the problem before the 
Court. A lengthy discussion of ‘due 
process of law” followed, the Court 
concluding that the Act did not meet 
this test, and that the question of con- 
stitutionality was completely disposed 
of under this head. 

“The argument that the risk to an 
employee should be borne by the em- 
ployer because it is inherent in the 
employment may be economically sound, 
but it is at war with the legal principle 
that no employer can be compelled 
to assume a risk which is inseparable 
from the work of the employee, and 
which may exist in spite of a degree of 
care by the employer far greater than 
may be exacted by the most drastic 
law. If it is competent to impose upon 
an employer, who has omitted no legal 
duty and has committed no wrong, a 
liability based solely upon a legislative 
fiat that his business is inherently 
dangerous, it is equally competent to 
visit upon him a special tax for the 
support of hospitals and other charitable 
institutions, upon the theory that they 
are devoted largely to the alleviation 
of ills primarily due to his business. 
In its final and simple analysis, that is 
taking the property of A and giving 
it to B, and that cannot be done under 
our Constitutions. .. . 

“The state has complete control over 
the remedies which it offers to suitors 
in its courts even to the point of making 
them applicable to right or equities 
already in existence. It may change 
the common law and the statutes so as 
to create duties and liabilities which 
never existed before. ... The power 
of the state to make such changes in 
methods of procedure and in substantive 
law is clearly recognized. (Hurtado v. 
California, 110 U. S. 516; Hayes v. 
Missouri, 120 U. S. 68; Missouri Pac. 
Railway Co. v. Mackey, 127 U. S. 205; 





Hallinger v. Davis, 146 U.S. 314; Mat 
ter of Kemmler, 136 U.S. 436; Duncan 
v. Missouri, 152 U.S. 377.) We repeat, 
however, that this power must be 
exercised within the constitutional limi. 
tations which prescribed the law of 
the land. ‘Due process of law’ is process 
due according to the law of the land, 
and the phrase as used in the fourteenth 
amendment of the federal Constitution 
with reference to the power of the states 
means the general law of the several 
states as fixed or guaranteed by their 
Constitutions.” * 

Declaring its belief that the advocates 
of the act were entitled to the benefit 
of every possible argument adducible 
in their favor, the Court then proceeded 
to an extended discussion of the police 
power. To quote: — 


“We cannot understand by what power 
the legislature can take away from the 
employer a constitutional guaranty of 
which the employee may not also be 
deprived. If it is beyond the power 
of the legislature to take from the 
representatives of deceased employees 
their rights of action under the Con- 
stitution, by what measure of power or 
justice may the legislature assume to 
take from the employer the right to have 
his liability determined in an action 
at law? Conceding, as we do, that it 
is within the range of proper legislative 
action to give a workman two remedies 
for a wrong, when he had but one before, 
we ask, by what stretch of the police 
power is the legislature authorized to 
give a remedy for no wrong? .. . 

“When an industry or calling is 
per se lawful and open to all, and 
therefore beyond the prohibitive power 





* The Court thus seems to have recorded itself 
in favor of the proposition that no employer can be 
made liable in tort for anything but his own negli- 
gent or malicious act or omission, without depriving 
him of ‘‘due process of law.”’ Such a proposition 
will hardly command universal assent. — Ed. 
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Latest Important Cases 


of the legislature, the right of govern- 
mental control is subject to such 
reasonable enactments as are directly 
designed to conserve health, safety, 
comfort, morals, peace and order... . . 
(Lochner v. New York, 198 U. S. 45.) 
For the failure of an employer to observe 
such regulations the legislature may 
unquestionably enact direct penalties 
or create presumptions of fault which, if 
not rebutted by proof, may be regarded 
as sufficient evidence of liability for 
damages. That must be the extreme 
limit of the police power, for just beyond 
is the Constitution which, in substance 
and effect, forbids that a citizen shall 
be penalized or subjected to liability 
unless he has violated some law or has 
been guilty of some fault.” 

Cases were then considered which 
had been referred to to illustrate legal 
liability without fault. In Marvin v. 
Trout, 199 U. S. 212, the owner was 
really at fault in permitting his premises 
to be used for gambling. In Bertholf v. 
O'Reilly, 74 N. Y. 509, he was really 
at fault in permitting the demised 
premises to be used for traffic in intoxi- 
cating liquors. In St. Louis & San 
Francisco Ry. Co. v. Mathews, 165 U.S. 1, 
action was brought under a Missouri 
statute for injury occasioned by fire 
spreading from the defendant’s premises. 
But in such a case the defendant 
was a public service corporation sub- 
jected to special obligations. Its lia- 
bility was “in reality a return to the 
original common-law doctrine under 
which every person who permitted fire 
started by him to escape beyond his 
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house or close was liable to every one 
who suffered loss or injury thereby. 
The severity of that early English rule 
was moderated by numerous statutes, 
among which are 6 Anne and 14 Geo. 
III. As these two last-mentioned stat- 
utes it has been held that they became 
by adoption a part of the common law 
of this state.” ‘ 

Chief Judge Cullen rendered a sepa- 
rate concurring opinion, in which he 
said: — 

“I am not prepared to deny that 
where the effects of the work, even 
though prosecuted carefully, go be- 
yond a person’s own property and in- 
jure third persons in no way connected 
therewith, the person for whose account 
the work is done may be held liable 
for injuries occasioned thereby. I also 
concede the most plenary power in the 
legislature to prescribe all reasonable 
rules for the conduct of the work which 
may conduce to the safety and health 
of persons employed therein. But I 
do deny that a person employed in a 
lawful vocation, the effects of which are 
confined to his own premises, can be 
made to indemnify another for injury 
received in the work unless he has been 
in some respect at fault.’ 


* No doubt a review of the law in different juris- 
dictions would afford some examples of the survival 
of the earlier common law principle of liability in 
the absence of fault. Several states, for example, 
have approved the rule in Rylands v. Fletcher and 
cited it as authority. In this connection Francis H. 
Bohlen’s recent articles in the University of Pennsyl- 
vania Law Review are of interest. Mr. Bohlen notes 
the tendency of ‘‘a distinct reversion to the earlier 
conceptions that he who causes harm, however 
innocently, is, as its author, bound to make it 
good.”” (59 Univ. of Pa. L. Rev. 452.) —Ed. 
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WORKMEN'S COMPENSATION 


HE atmosphere has been clearing 
since the New York Court of 
Appeals rendered its decision declaring 
the compulsory workmen’s compensation 
statute of 1910 unconstitutional. We 
confess to having received a shock of 
surprise that a law drafted upon similar 
principles to the English statute should 
be unanimously set aside by a court which 
in ability and prestige is at least the 
equal of any state tribunal in the 
country. Upon reflection, however, 
we became convinced that the New 
York statute was properly to be viewed 
as confiscatory, and that the Court 
reached the right result, though by a 
process of reasoning which might be 
open to criticism in some particulars. 
It seems, for example, as if the Court 
had not given due recognition to -the 
extremely broad scope of the police 
power, and the common law doctrines 
of negligence had been treated with 
undue reverence. It would have been 
possible, however, for the Court to 
view these matters somewhat in the 
same light as the Appellate Division, 
whose decision it reversed, without 
reaching a different conclusion as to 
constitutionality. For the statute was 
so drawn as to be open to the objection 
of being a clear case of class legislation 
of a particularly unjust type. 
To state the situation briefly, the in- 
justice of the New York statute lay, 
in our judgment, in the fact while the 








injured employee was given the right 
to elect of which remedy he would 
avail himself, whether his remedy for 
damages under the law of negligence or 
for compensation under the statute, 
the employer was given no corresponding 
right, but must accept whichever lia. 
bility the workman forced upon him, 
It seems to us that justice requires 
equal rights on both sides. If workmen's 
compensation is to be elective as regards 
the employee, it should also be elective 
as regards the employer. If it is to be 
compulsory with reference to one of the 
parties, it should likewise be compulsory 
with respect to the other. Otherwise 
there is a discrimination inconsistent 
with the letter and spirit of our constitu- 
tions. 

The English act, like the New York 
statute, unfairly discriminates in favor 
of the employee by permitting him to 
elect remedies and allowing the employer 
no similar advantage. As Professor 
Dicey has said, it “has all the earmarks 
of collectivism.’’ How, then, explain 
the readiness with which it has been 
adopted into English law, and the 
tolerance shown toward it by the English 
bar? Simply by the fact that the 
English Constitution is not, like our 
own, a system of delicately contrived 
checks and balances, and the will of 
Parliament being supreme, the enact- 
ment of class legislation is sometimes 
inevitable, and resistance on such occa- 
sions futile. The English example 
affords no argument for the constitu- 
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tionality of class legislation in this 
country. 

It seems probable that some advo- 
catesof workmen’s compensation will de- 
mand relief from their dilemma by resort- 
ing to constitutional amendment, but 
such a procedure would be in the highest 
degree objectionable. A much simpler 
way out is to be found in an elective 
system of compensation, under which 
a contract is presumed to exist unless 
either the employee or the employer 
gives notice that he prefers to be gov- 
emed by the older liability. This is 
the system which has been embodied 
in the New Jersey statute, which 
appears to be fairly on the whole conser- 
vatively drawn. 

The outcome of the New Jersey 
experiment will be watched with in- 
terest. We believe that under an elec- 
tive system a large number of industries 
are likely to come voluntarily under the 
act, on account of its reciprocal benefits. 
Anything tending, by proper means, 
to diminish the volume of personal 
injury litigation and to afford simpler 
and more certain relief to employees 
without injustice to the employer is 
strongly supported by every considera- 
tion of public policy. 

THE TORRENS SYSTEM IN 
NEW YORK 
LETTER from Gilbert Ray Hawes, 
Esq., of the New York bar, which 
we publish this month, directs attention 
to an interesting decision of the New 
York Court of Appeals on some old land 
titles in the upper part of Manhattan. 
Mr. Hawes offers the suggestion that 
the result of this decision may be to 
Cause some persons insecurity, and that 
the best way for them to perfect their 
titles and to ward off “strike” suits 
would be by means of the procedure 
provided for by the Torrens system. 


267 


The Torrens law enacted in 1908 met 
with some disfavor because of some 
provisions which were believed to be 
adverse to the security of rights in 
property, and an effort was made to 
strengthen the law by amendments 
adopted last year. These amendments 
seem to have been largely the result of a 
compromise, and not to have accomp- 
lished all that was desired by those who 
wished to strengthen the law. Efforts 
are likely to be made, therefore, to 
amend the law still further to remove the 
apprehensions of those who believe that 
the law affords too great opportunity for 
fraud and mistake on the part of 
examiners, and to encourage the public 
to make greater use of a system which has 
not met with a particularly hospitable 
reception. One speaker at the meeting 
of the New York State Bar Association 
said that under this law a man may go 
to Europe for six months and return to 
find that his title to property may have 
passed absolutely to another. The 
decision of the United States Supreme 
Court in American Land Co. v. Zeiss 
(23 Green Bag 155) has not increased 
public confidence, but has tended to 
create the feeling that a title may be 
set up without adequate notice to all 
interested parties. 

The advantages of the Torrens sys- 
tem are obvious, and any reform of the 
law of conveyancing which can have 
the effect of simplifying the method 
of perfecting titles in land, with entire 
justice to all parties concerned, should 
be welcomed. It is no criticism of 
the Torrens system, however, to find the 
law of any one state defective, and the 
New York law can hardly be said to be 
the best in the country on the subject. 
It is important that the defects pointed 
out in the report of the committee of 
the New York State Bar Association 
headed by Mr. Charles A. Boston as 
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chairman be corrected at an early date. 
The existence of this committee was not 
terminated at the recent meeting of the 
Association, and we are hopeful that it 
may be instrumental in securing the 
adoption of further amendments that 
will overcome all the distrust excited 
by the law as it now stands. 


REVISION OF THE NEW YORK 
CODE 

HE article in this number by John 
. McG. Goodale, Esq., of the New 
York bar, though written in a humorous 
spirit, is inspired by that serious senti- 
ment of dissatisfaction with the New 
York code of civil procedure which we 
rejoice to see brewing among leaders 
of the bar of that state. A very valuable 
paper on the reform of civil procedure 
was read by Judge Adolph J. Roden- 
beck of Rochester at the last annual 
meeting of the New York State Bar 
Association, and a resolution was adopted 
favoring the appointment of a committee 
to consider the question of code revision. 
Hon. Elihu Root, president of the 
Association, has appointed this commit- 
tee, to consist of Judge Rodenbeck, 
John G. Milburn, William B. Horn- 
blower, Adelbert Moot and Charles A. 
Collin. Co-operation is solicited and 
suggestions may be sent to Frederick E. 
Wadhams of Albany, secretary of the 
Association. 

The opportunity is now offered the 
leading state of the Union to effect a 
reform of the system of procedure which 
will leave the enormous mass of purely 
formal matters to be governed by rules 
of court, and which will provide, as an 
inspiration and guide to other states, a 
practice act of a limited number of 
sections covering only the matters of 
substantive right proper to be em- 
bodied in a code. It is to be hoped 
that the conservatism of the bar will 
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not stand in the way of a reform Whig 
is sorely needed and which can 4 
carried out without violence to me 
torious features of the present system 
procedure which ought not to be 
away. In fact, a reform of this kindy 
be successful must needs be constr, 
tive rather than destructive, and j 
making it the state has everything 
gain and nothing to lose. 


A DECISION IN COMMON 
OWNERSHIP 


ASKASKIA Commons, the lastd 
the community property hel 
by the ‘Parish of the Immaculate Cop. 
ception of Kaskaskia,’’ under a grant 
from Louis XIV, is to be sold withing 
few months and the proceeds of th 
sale turned into a common school fund 
for the community. 

In a decision recently handed down, 
the Supreme Court of Illinois approved 
this disposition of the holdings, by 
declaring valid the act of the Legislature 
creating the “Land Commissioners d 
the Commons of Kaskaskia,” and r 
versed the finding of the Randolph 
County Circuit Court. 

Answering various objections to th 
enactment, the Supreme Court declares 
that it was authorized by a majority d 
the community, and that it in no wis 
deprives any individual of propery 
to which he is entitled. 

“We have nothing to do with tk 
political question, whether it is wis 
to sell these lands and use the interes 
instead of the land,” says the Court 
“That is a question to be determine 
by a majority of the inhabitants. If 
view of the great loss that has bet 
sustained, in the past, through frau 


‘and mismanagement, under the leasit 


system, it is not surprising that 
majority of the inhabitants shoul 
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favor a sale of the common property 
and the investment of the proceeds 
in good interest-bearing securities, 
under the control of responsible state 
officials. 

“Another consideration which, no 
doubt, had some influence in bringing 
about this decision to sell the lands, 
is the probability that when the lands 
are sold and become the property of 
individuals, the property will be im- 
proved and developed, and enhanced 
in value, thus promoting the general 
prosperity of the island, and lightening 
the burdens of taxation, by increasing 
the value of the taxable property. But, 
as already suggested, it is not necessary 
that we should agree with the majority 
as to the general policy of the course 

being pursued. The petition of the 
majority to the legislature, asking that 
this act be passed, is an assent binding 
on all the inhabitants of the island, and 
whether the course is wise, or unwise, 
need not be discussed.” 

In the making of this decision, the 
Court substantially removes the last 
trace of this communistic settlement 
which, early in the days of Louis XIV, 
was inaugurated as a practical demon- 
stration of what could be done in the 
direction of common ownership. All 
that remains is the school fund formed 
from the sale of the community land. 


The Kaskaskia undertaking, in con- 
nection with others of like kind, offers 
about as conclusive an argument against 
common ownership and the pooling of 
individual interests, as it is possible 
toconceive. In the days when the coun- 
try was new, and the settlers were 
bound together by the strong bond of 
mutual safety from savage depredations 
and from hunger, the community an- 
swered a great purpose; it seemed, 
indeed, for a time, that it might fulfill 
all that it was designed to do. 
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When, however, conditions became 
such that the members of the com- 
munity could separate, the most active 
and capable among them went out in 
search of larger opportunities, willingly 
sacrificing their holdings in the com- 
munity for the better prospects that 
lay beyond; and the fact that the com- 
munity assured them freedom from 
want, and provided a like inheritance 
for their children even failed to 
keep them. They refused it all for the 
chance of facing the world and building 
up their own fortunes. 


Those who were faint-hearted, those 
who liked their ease, and those who were 
infirm — these remained to enjoy the 
security of the community. What they 
accomplished for it and what it ac- 
complished for them and their descend- 
ants, are now matters of history. 

If the dreamers who builded their 
Utopia in New France, could return 
to earth today and look upon the 
difference between the structure they 
reared and the structures that have risen 
in the same field from freedom of in- 
dividual effort, they would be greatly 
amazed. 

They would see on every hand 
strong, self-reliant men and women, 
fine houses and well cultivated farms, 
intelligence and independence among 
the people, and Kaskaskia, weak and 
dying from want of individual enter- 
prise, which its indulgent care made 
unnecessary, giving up its shrunken 
heritage to the keeping of the state. 


CANDID PROFESSIONAL 
ADVICE 


PECULIAR letterhead has been 
sent us by a correspondent in 

Iowa. The odd feature of the notice 
is the way in which the hands of all 
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the local attorneys were’ so securely who thus employed the services of the 
tied that they could take no business local justice court in collecting de 
against some local insurance companies, linquent premiums: — 


TERM CONTINUES J USTI C E C O U RT LOCAL ATTORNEYs 


UNTIL 1907 E. A. Johnson 


. , A. M. FLOYD Mac J. Randall 
Associate Justice Capt. C. W. Kepler 


Hon. J. A. Hiner Justice of the Peace William Dennis 
COURT ROOM—Cor. Main and Washington G. M. Wilson 

County Attorney Streets William Glenn 
C. G. Watkins LISBON, LINN CO., IOWA Frank Davis 














Preliminary Notice! 





Iowa, claims of you the 
Do tars and 


This Notice is now served upon you to give you a final opportunity of paying 
this amount before adding any further costs, and before issuing an Original Notice 
and setting the date for the proceedings to be called into court. 

If you disregard this notice, and do not reply with a remittance, you must 
abide by the consequences, if the amount due together with all court costs, constable 
fees, etc., are entered against you and judgment rendered, adding costs of transcript, 
fees of sheriff of your county issuing an execution upon your property and the 
said property being sold at sheriff’s sale, to satisfy the same. 

B@The trial can be rightly held in this court and the execution sent to your county 
clerk and sheriff. 
You will therefore herewith take notice and govern yourself accordingly. 

Make your remittance to me at once and you will be relieved of any further 
liability in reference to this claim. 

As a Justice, we advise you candidly, to pay the small amount and save yourself 
the annoyance that you certainly do not want. 


IF YOU PAY NOW, IT WILL COST YOU ONLY $ 
Yours Respectfully, 


Justice oF THE PEACE. 
LISBON, IOWA. 
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TO JOSEPH G. ROBIN 
Rebin’s sister wants a guardian appointed for 
him, claiming, in spite of the jury’s verdict, that 
he is insane. — News Item. 
ia me, Robin, tell me truly, 
Are you sane or are you not? 
Either you are very crazy 
Or the biggest knave we've got. 
Do you really need a guardian 
Or to prison should you go? 
Jury disagrees with experts 
Whether you’re insane or no, 
If you ask me my opinion, 
I will tell you, Robin, true. 
Robin, you are one big humbug 
And the only thing to do 
Is to put you in the stone jug 
Where you'll have a legal guardian 
Who will give you constant care 
Lest, in mental aberration, 
You should stray away from there. 
There you will not have to ponder 
What to eat and what to wear. 
For it is a standing wonder 
That they even cut your hair. 
If I had my own way, Robin, 
You should never want again. 
I would call a whole big mob in 
To escort you to the “pen.” 
Sirius SINNICUus. 


A PECULIAR LAND GRANT 


T is recorded in Plac. Coron. 14 
Edward I, Rot. 6 (1285), that a 
certain grant of land in the County of 
Suffolk should be held in serjeanty 
on the service that once each year the 
grantee should perform ‘‘simul et semel, 
unum saltum unum sufflum, et unum 
bombulum,” before the King. 

The original grant is translated by 
Blount’ thus: ‘Rowland de Sarcere 
held one hundred and ten acres of land, 
in Hemingston, in the County of Suffolk, 


*Blount’s Fragmenta Antiquitatis. Beckwith’s 


Ed. p. 79. 


271 


by serjeanty; for which on Christmas 
day every year before our sovereign 
lord, the King of England, he should 
perform altogether and once a leap, a 
puff and a fart, and because it was an 
indecent service, therefore, it was rented 
at 26sh. 8d a year at the King’s Ex- 
chequer.” 

The original edition of Blount? trans- 
lated the service to mean that he should 
“at one and the same time, dance, puff 
up his cheeks, making therewith a 
sound, and let a crack.” 

A similar grant is mentioned in the 
Ingoldsby Legends.* While it is at- 
tributed to another parcel of land in 
a different county, it is probable that 
it is the same one with the facts some- 
what distorted by the story-teller. The 
story as told by the legend runs as fol- 
lows: — 

“You should read Blount’s Jocular 
Tenures, Mr. Ingoldsby,”’ pursued Simp- 
kinson. “A learned man was Blount! 
Why, sir, his Royal Highness, the Duke 
of York, once paid a silver horseshoe 
to Lord Ferrers —” 

“I’ve heard of him,” broke in the 
incorrigible Peters; “he was hanged at 
the Old Bailey, in a silk rope, for shoot- 
ing Dr. Johnson.” 

The antiquary vouschafed no notice 
of the interruption; but, taking a pinch 
of snuff, continued his harangue: — 

“A silver horseshoe, sir, which is 
due from every scion of royalty who 
rides across one of his manors; and if 
you look into the penny county histories, 
now publishing by an eminent friend of 
mine, you will find that Langhale, in 
the County Norfolk, was held by one 
Baldwin per saltum, sufflatum et pettum; 
that is, he was to come every Christmas 


2 Blount’s, ibid. Original Ed. p. 10. 
3 The Ingoldsby Legends (The Spectre of Tapping- 
ton). Vol. I, 4th ed., p. 18. 














272 The Green Bag 


into Westminster Hall, there to take 
a leap, cry hem! and —” 

“Mr. Simpkinson, a glass of sherry?” 
cried Tom Ingoldsby, hastily... . 

While the grant here referred to by 
the story teller is not to be found in 
“Blount’s Jocular Tenures,’’ it is a fact, 
which tends to prove that the story teller 
had in mind the same grant which is 
quoted in the first of this article, that 
Blount says that these same lands 
(i.e., the grant of Hemingston, in County 
Suffolk), were formerly held by one 
Baldwin, in serjeanty, by the same 
service, and was called by the nickname 
of Baldwin le Pettour, or Baldwin the 
Farter.*‘ 

If we consider the likelihood of a 
legend’s being mistaken as to minor 
details and the fact that the grantees 
mentioned have the same name, it 
would tend to establish beyond a reason- 
able doubt that this is all one and the 
same grant and that it is unique as well 
as absurdly ridiculous. 


THE JUROR KNEW MORE LAW 
THAN THE JUDGE 


EFORE a Justices’ Court in the 

interior of California, the follow- 

ing incidents are said to have taken 
place: — 

A jury trial had been demanded in a 
civil action. The action was one of 
general interest and knowledge, and 
when the jurors were called all but one 
were disqualified. No other jurors 
being available, it was agreed between 
counsel to proceed with but one juror. 

The evidence being finished, the 
counsel for the plaintiff suggested that 
as the justice was not a lawyer, he would 
tender his services to prepare instruc- 
tions for the jury, and the court gladly 
accepted. Upon the proposed instruc- 

* Ibid. 1. 





tions being submitted, the counsel for 
defendant suggested that in order to be 
fair, he should be permitted to prepare 
a like number of instructions, and the 
Court agreed. When the instructions 
were submitted, the Justice of the 
Peace gave all of them. 

The one man jury then requested that 
they all retire that he might deliberate, 
The room was cleared by the constable, 
and after some two hours of waiting, 
the jury rapped for the Court. Court 
being convened, the justice said, “Have 
you a verdict?’ To which the jury 
answered, “Your honor, we have not, 
According to the instructions given by 
the plaintiff’s attorney, the plaintiff is 
entitled to the verdict; according to 
the instructions given by the defendant's 
attorney, the defendant is entitled to 
the verdict, and I am no lawyer and 
don’t know which is right, and for that 
reason I report that the jury is hung." 

The jury was discharged and a new 
trial ordered. 





STORIES OF PARIS COURTS 

[Paris Correspondence of the London Standard] 

HE centenary of the Paris bar, 

recently celebrated at the Palais 

de Justice, has recalled numerous anec- 

dotes which are going the rounds of the 
humors of the law courts. 

Among others it is told how a well- 
known lawyer, M. Alem Rousseau, was 
pleading a rather tiresome case and 
noticing that the judges were paying no 
attention to him said: ‘‘As the president 
is falling asleep I suspend my speech.” 
But the judge had just woke up and 
cried, ‘‘And I suspend you from prac- 
tising for six months.” Nothing daunted, 
the lawyer retorted, ‘Well, I suspend 
myself for ever and ever,” and gather- 
ing up his brief and cap he left the court 
and never appeared again. 

A Paris barrister, M. Cléry, however, 

































































wasmore vigorous. Seeing that the presi- 





fi 

& dent and the assessors were all asleep, 
vate fe he stopped and, dealing a tremendous 
the blow on the desk in front of him that 





woke everybody up with a start, he cried, 
“Yesterday at this same hour I was say- 
ing—” and the whole bench rubbed 
their eyes and asked each other if they 
really had slept through twenty-four 
hours. 

The same counsel was pleading at 
Versailles on a cold day and remarked 
that the judges were all turning more 
and more around toward a stove that 
gave outa welcome heat. “The tribunal 
behind which I have the honor of speak- 
ing” brought them all ‘‘right about face’ 
at once. 

On another occasion the judge asked 
him to cut his speech short, as the court 
had made up its mind. Assuming the 
air of a childlike native, M. Cléry re- 
torted: “Me right, you good judges, 
him innocent,” and sat down. 
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Though not intended humorously, the 
celebrated criminal advocate, Maitre 
Henri Robert, made a hit the other day 
when defending the matricide, Waché de 
Roo. He produced an act of renuncia- 
tion signed by the prisoner of all benefit 
from the will of the mother he had mur- 
dered, and added to the jury: “So if 
you acquit him he will go forth miser- 
able and poor, perhaps to Madagascar, 
to repent of an act which he may have 
committed in a moment of thoughtless- 
ness!” 

And the verdict of the jury was typi- 
cal. They found that he had com- 
mitted murder, but that he had not 
killed his mother, although the unfor- 
tunate lady was the only person who had 
been killed. This was in order to save 
the prisoner from ten years’ penal servi- 
tude, which is the minimum penalty for 
parricide, whereas manslaughter with 
extenuating circumstances can be let off 
with mere confinement. 








A NEW YORK CASE SHOWING 
USES OF TORRENS SYSTEM 


To the Editor of the Green Bag: — 

Sir: It seems strange that no mention 
has been made of an extremely im- 
portant decision rendered by the Court 
of Appeals in February last, in the case 
of Bradley v. Crane (201 N. Y. 14) 
which affects the titles of thousands of 
real estate properties in the City of 
New York. The question involved in 
this litigation was whether the City 
acquired a fee in the soil, or merely 
an easement over the land taken for 
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the Bloomingdale road which was sub- 
sequently abandoned. The history of 
this old road is very interesting as set 
forth in the opinion of the Court of 
Appeals, from which a few passages 
may be quoted as follows: — 


“June 19, 1703, a Colonial act entitled ‘An 
act for the laying out, regulating, clearing and 
preserving publick highways thro’out this 
colony’ (1 Colonial Laws, p. 532, c.131) appointed 
three persons commissioners of highways for 
each of the various counties of the colony, 
other than the County of New York, and three 
for the City and County of New York, and pro- 
vided inter alia ‘that there be laid out, preserved 
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and kept forever in good and sufficient repair 
one publick, common and general highway to 
extend from the scite of the City of New York 
thro’ the City and County of West Chester of 
the breadth of four rod English measure at the 
least, to be, continue and remain forever the 
publick common general road, and highway 
from the said City of New York to the adjacent 
collony of Connecticutt.’ This act was continued 
in force until 1708 (1 Colonial Laws, p. 632, c. 
182) by subsequent acts. The commissioners 
appointed by the act, by their certificate dated 
June 16, 1707, made a return that they had 
viewed and laid out the highway contemplated 
by the part of the act above quoted, and which 
was in fact that part of the Bloomingdale road, 
as it came to be designated, extending from the 
present Twenty-first street and the Bowery to 
the present 116th street. The stipulated case 
says: ‘The Bloomingdale road was originally 
laid out under this act (of June 19, 1703) to the 
width of four rods... .’ 
“The road of 1707 remained unchanged until 
after 1751, in which year an act was passed 
relating thereto. (3 Colonial Laws, c. 910.) It 
recited that, in pursuance of the act of 1703, the 
commissioners therein named ‘did lay out a road 
of the breadth of four rods from the now dwelling 
house of John Horne (present Twenty-first street 
and the Bowery) thro’ Bloomingdale district 
or invision to the now dwelling house of Adrian 
Hoogellandt’ (present 116th street) and the in- 
habitants of that district, ‘who are but few in 
number, have been under great hardships not 
only by keeping the said road in repair (which 
is double the breadth necessary) but also by 
having been obliged to work on the repairing 
the Post road between New York and Kings- 
bridge,’ and provided, in order to remedy the 
said hardships and to better keep the road in 
repair, for the appointment annually by the 
justices of the peace of a surveyor of said road, 
and the surveyor first to be appointed ‘is hereby 
required to view and survey the said road or 
highway and lay out the same of the breadth of 
two rods as the same now runs.’ In pursuance 
of this act, the legal width of the Bloomingdale 
road was made two rods instead of four, and the 
easement of the City of New York in two rods 
thereof was thereupon surrendered and aban- 
doned. (Blackman v. Riley, 188 N. Y. 34 N. E. 
214.) 


“In May, 1793, the common council of the 
City of New York, proceeding under the act of 
March 21, 1787, ordered that the Bloomingdale 
road from its commencement at Horne’s house 
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(Twenty-first street and the Bowery) to Nicholas 
De Peyster’s barn (116th street) be immediately 
opened to its proper and legal width of four rods 
‘and thence to the Post road, at Mr. Watkins 
of the same width if the proprietors will give th. 
land;’ and appointed a committee to attend 
the opening of the said road and confer with th 
proprietors of the land on the subject. From 
Nicholas De Peyster’s barn (Adrian Hoogel. 
landt’s house) to the Post road was the laying out 
of a new road. On August 25, 1794, the commm 
council ordered the road committee to inquir 
into and report on the expediency of Continuing 
the Bloomingdale road until it intersects th 
Post road on Harlem Heights, and what 
the breadth of it ought to be, to the end that the 
proprietors of the land through which the said 
road will pass may be applied to as to their 
willingness to give the land for the purpose.” 
The opinion of the Court closes thus: — 
“The judgment appealed from should be 
reversed and judgment ordered for the defendant, 
adjudging, that by the said deed of March 2%, 
1795, made by James Stryker and others, an 
easement of, or in that part of the premises, 
described in the contract of sale herein, lying 
in the Bloomingdale road, was conveyed to the 
mayor, aldermen, and commonalty of the City 
of New York; that the plaintiff had not a good 
and marketable title to said lands lying in 
Bloomingdale road at the time of the tendering 
of the deed to the defendant; that the defendant 
recover from the plaintiff the sum of $500, with 
interest from July 25, 1907, with costs in both 
Courts.” 


This decision, that the City had only 
acquired an easement and not a fee, 
affects not only the titles to land formerly 
a part of the old Bloomingdale road, 
but also all other lands which formerly 
were portions of the streets and highways 
subsequently abandoned in whole or 
in part, such as the old Kingsbridge 
road, Hamilton street, Apthorpe Lane, 
Stuyvesant street, etc., etc. It also 
opens the way to a flood of litigation, 
and property owners may expect any 
number of blackmailing or strike suits 
by alleged heirs of the original owners 
one hundred or two hundred years ago, 
which will be very expensive to defend, 
or which will require the payment of 
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large sums of money to buy their 
peace through purchase of quit claim 
deeds. 

A policy of title insurance affords 
little or no protection to the property 
owner when it is loaded down with 
“Exceptions in Schedule B” and made 
subject to ‘Conditions’ printed on 
the back of the policy, so that it merely 
insures trouble and law suits. That the 
old title insurance companies are not 
infallible is well illustrated by the fact 
that this suit of Bradley v. Crane was 
fought between the Title Guarantee & 
Trust Company on the one side and the 
Lawyers Title Insurance Company on 
the other. The former declared that 
the tithe was bad, while the latter 
insisted as vigorously that it was per- 
fectly good and marketable. This 
shows the weakness, imperfection and 
uncertainty of the old system. 

The only remedy is to be found in 
the Torrens System of Land Title 
Registration, which is now in full opera- 
tion, owing to the recent decision of 
the United States Supreme Court, in 
American Land Co. v. Zeiss, whereby 
the constitutionality of the Torrens 
Law was unanimously sustained, thereby 
removing the last possible objection on 
that score. Under the Torrens Law 
System an action is brought in the 
Supreme Court wherein the property 
owner is made plaintiff, and all mort- 
gagees and lienors of record are made 
specific defendants, and in addition, 
to quote the words of the statute, “‘all 
other persons, having any right or in- 
terest in, or lien upon the premises, 
affected by this action or any part 
thereof.”” The summons and complaint 
are then served upon all the defendants 
including the People of the State of New 
York, and a copy of the summons and 
notice of object of action is posted upon 
the premises, and also published for 
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a number of weeks in a newspaper 
designated by the Court, and this serves 
as a notice to all the world and cuts off 
all those who do not intervene and 
succeed in establishing any right or 
interest in the premises. Furthermore, 
in accordance with Article 12 of the 
Real Property Law, when all the pre- 
liminaries have been completed, and 
application is made to the Court for 
final judgment and decree, the facts 
set forth in the Official Examiner’s 
certificate must be accepted by the 
Court as prima facie and presumptive 
evidence, and the burden of proof is 
upon any contestant who may come 
in to oppose registration of title in 
plaintiff. This reverses the former 
rule of law as to burden of proof and 
enables the true owner of the land to 
establish his title without being subjected 
to technical and frivolous objections 
and compels the contestant to make out 
a clear case not only in his own behalf, 
but also against the party seeking 
registration, all of which tends to dis- 
courage those with fictitious or fraudu- 
lent claims. 

As an illustration of how this works 
out, it may be mentioned that when the 
Kingsbridge road was widened and 
straightened, a small triangular gore 
was left and the same question arose 
as in the Bloomingdale road. The 
title was rejected and declared bad and 
unmarketable by every title insurance 
company, but the writer, as attorney 
for the true owner and plaintiff, brought 
an action under the Torrens Law, and 
succeeded in registering this supposedly 
defective title, as an absolutely inde- 
feasible title in fee simple. This is the 
only way in which all of such titles 
can be cured. Quod erat demonstrandum. 

GitBert Ray Hawes. 
120 Broadway, New York. 
April 27, 1911. 





USELESS BUT ENTERTAINING 


Lawyer —‘‘The cross-examination did not 
seem to worry you. Have you had any previous 
experience?” 

Client — “Six children.”” — The Truth Seeker. 


The Prisoner at the Bar — Now, I asks yer, 
gents of the jury, if I’d got away with all that 
swag, like they say I did, d’yer s’pose I’d have 
hired this here little $15 lawyer t’ defend me? 

— Baltimore News. 


Edward Douglass White, the new Chief Justice 
of the United States Supreme Court, has a 
double in the person of Archie M. Stevenson, a 
well-known Denver lawyer and _ politician. 


Justice White spied Stevenson sitting in ap 
obscure corner of the courtroom one day when 
the court was in session. ‘I want to meet him,” 
said Justice White, and after the court adjourned 
Justice Brewer made the introduction. 

“I’m very glad to meet you,” said Justice 
White, after the formalities were finished. “I'l 
appreciate it very much if you will notify me 
hereafter when you arrive in town, and also 
let me know when you depart.” 

Justice White did not at once explain the 
peculiar request. After Stevenson had departed, 
“T want to keep off the streets while that man is 
in town,” said the Justice. ‘I’m tired of people 
slapping me on the back and saying, ‘Hello, 
Steve, where’n the devil did you come from?’” 





The Legal World 


The Burning of the New York State 
Capitol 

The disastrous fire in the New York 
State capitot at Albany, March 29, 
destroyed many priceless books and 
papers in the State Library, but some of 
the most valuable legal documents 
were saved, including the following: — 

Manuscript copy of the laws for the 
government of the Province of New 
York, compiled under the direction of 
Richard Nicolls, the first English Gov- 
ernor, ratified at the Hempstead meeting 
of March 1, 1665, and sent by Nicolls 
to the Duke of York for confirmation 
in November, 1665. 

The Dongan laws of 1683-84 entitled 
“the Duke of York’s charter of liberties 
and privileges to the inhabitants of 
New York, anno 1683, with acts of the 
Assembly of that year and the year 
1684.” 

The Constitution of New York, 1777, 
with accompanying papers. 


Constitution of 1846. 

The Constitution of New York, 1821, 
and accompanying papers. 

Proposed Constitution of 1867-9. 

Constitution of 1894. 


Journal of the proceedings of the con- 
vention of the State of New York to 
ratify the proposed Constitution of the 
United States, held at Poughkeepsie, 
June 17-July 26, 1788. 


Ratification of the proposed Con- 
stitution of the United States, July 26, 
1788. 


Two copies Bradford’s laws, printed 
by William Bradford in 1654, the first 
book printed in New York. 


The Court of Appeals happily es- 
caped damage, but the Court of Claims 
was not so fortunate. Theodore H. 
Swift, Presiding Justice of the Court of 
Claims, said on the day after the fire: — 

“Every vestige of document and fur- 
nishings in the courtroom and consulta- 
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tion rooms was destroyed. There is 
absolutely nothing left. The records 











a. of the court are all wiped out, including 
im,” the judgment book. Fortunately, during 
rned my eight years’ service on the bench, I 
il kept personal trial memoranda of all 
TH daims tried, with notations of what dis- 
me position of each claim was. From this 
also we can make up a record of judgments.” 

The Assembly and Senate libraries, 
_ stored with thousands of volumes of law 
1 is and code books, contained also a num- 
ple ber of documents and manuscripts that 
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can never be replaced. 


Florida State Bar Association 


The Florida State Bar Association 
held its annual meeting at Pensacola, 
Fla., Feb. 23, the annual address being 
delivered by the president, Jefferson B. 
Brown of Key West, and papers being 
read by George C. Bedell of Jacksonville 
on ‘The Outlook for Procedure Reform 
in Florida,” by Lincoln Hulley of 
DeLand on “The Compromises of the 
Federal Constitution,” by W. O. Hart 
of New Orleans on “Uniformity of 
State Legislation,’ and by F. M. Simon- 
ton of Tampa on “The Law of 
Conspiracy in its Relation to Labor 
Organization.”” The following officers 
were unanimously elected: President, 
W. A. Blount; vice-presidents from each 
judicial circuit — first, Thomas F. West, 
Milton; second, J. W. Henderson, 
Tallahassee; third, Cary Hardee, Live 
Oak; fifth, William Hocker, Ocala; 
sixth, Herbert S. Phillips, Tampa; 
seventh, Joseph B. Jones; eighth, E. 
Noble Calhoun, Palatka. Members of 
the executive council—W. A. Mac- 
Williams, St. Augustine; E. P. Axtell, 
Jacksonville; F. M. Simonton, Tampa; 
W. H. Price, Marianna. The secretary, 
George C. Gibbs of Jacksonville, and 
the treasurer, John W. Burton of 
Arcadia, were re-elected. 
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Miscellaneous 


At the annual meeting of the New 
York County Law Association, held 
in March at the Hotel Astor, the follow- 
ing officers and directors were elected: 
President, Alton B. Parker; vice-presi- 
dents, Joseph F. Daly, William J. 
Wallace and David Leventritt; secre- 
tary, Charles Strauss; treasurer, Edward 
M. Grout; directors (for three years), 
James L. Bishop, Charles A. Boston, 
J. Hampden Dougherty, William A. 
Keener, Edward Lauterbach, Benno 
Lewinson, Morgan J. O’Brien and 
Charles E. Rushmore. 





The Government filed suit at Cleve- 
land, March 3, against the General 
Electric Company of New York, the 
Westinghouse Electric & Manufacturing 
Company of Pennsylvania, the National 
Electric Lamp Company of New Jersey 
and thirty-two other defendants, alleg- 
ing a combination and conspiracy in 
the manufacture and sale of incandes- 
cent electric bulbs. The Government’s 
investigation dates back to May, 1908, 
when the Navy Department invited 
bids for furnishing 340,000 incandescent 
lamps. Fourteen bids were received 
and thirteen of them were identical to 
a penny — $50,631.23. Whether other 
actions against the “electric trust’’ will 
be brought will depend on the outcome 
of the present suit. 





Steps initial to beginning its active 
work in furtherance of international 
peace were made by the Carnegie 
Endowment for International Peace 
at the first meeting of trustees at 
Washington, March 9. 

Senator Elihu Root was chosen presi- 
dent of the endowment, Joseph H. 
Choate, vice-president, James Brown 


Scott, secretary, and Walter M. Gilbert, 
treasurer. 
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The executive committee consists of 
Senator Root; Nicholas Murray Butler, 
president of Columbia University; John 
W. Foster, former secretary of state; 
Andrew J. Montague, Henry S. Pritchett 
and Charlemagne Tower. The finance 
committee includes George W. Perkins, 
Robert A. Franks and Samuel Mather. 

By-laws were adopted stating the pur- 
poses of the endowment to be such as 
were provided for in the bill passed by 
the last session of Congress, incorporat- 
ing the movement. 


Obituary 


Judge Wiliam H. West. — Judge 
William H. West, who died March 14, 
in his eighty-eighth year, was one of 
the founders of the Republican party 
in Ohio. He was a leader in the Ohio 
constitutional convention and became 
Attorney-General and Supreme Court 
judge. He was a delegate to the 
national convention of 1860 and cast 
his vote for Abraham Lincoln. In the 
national convention of 1884 he pre- 
sented the name of James G. Blaine for 
President. 


Former Chief Justice Lore. — Chief 
Justice Charles Brown Lore of Delaware 
is dead, at the age of eighty years. He 
was a country-bred boy of a Methodist 
family, and for a short time he held a 
place in the Methodist ministry. Leav- 
ing the church for the law, he built up 
a profitable practice, and nearly forty- 
five years ago became Attorney-General 
of the state. Later he served in Congress 
as a Democrat, and when Thomas F. 
Bayard left the United States Senate 
to enter Cleveland’s cabinet Mr. Lore 
was barely defeated for the vacant seat 
by George Gray, now of the United 
States circuit court of appeals. Mr. 
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Lore served fifteen years as Chief Justice 
of the state, retiring in 1909. For many 
years Judge Lore had been president 
of the board of trustees of the State 
College and extremely active in the 
interests of the institution. 


Augusto Pierantoni. — Augusto Pier. 
antoni, Professor of International Law 
and a delegate to the last parliamentary 
conference at Washington, died recently 
in Rome. Among his translators was 
David Dudley Field, who made available 
for the English public his “Code of 
International Law.” He was born at 
Chieti, Italy, on June 24, 1840. He 
served as a volunteer in Garibaldi’s 
army, and later served in the war with 
Austria. He was called to the chair 
of international law at the University 
of Naples, and was later promoted to 
the University of Rome. He was chosen 
senator in 1883 and served through four 
legislative sessions. He was the arbi- 
trator for Italy at the Paris conference 
of 1885 concerning shipping in the 
Suez Canal. He was a founder of the 
International Law Institute at Geneva. 


Justice Peabody. — Henry Clay Pea- 
body, Associate Justice of the Supreme 
Court of Maine, died at Portland, 
March 29. He was a native of Gilead, 
Me., and was educated at Dartmouth 
College, reading law in the office of 
Gen. Samuel Fessenden of Portland. 
He was admitted to the bar in 1862, 
his partner being the late Hon. Aaron 
B. Holden. In 1879 he was elected 
judge of the court of probate of Cumber- 
land county. He was elevated to the 
Supreme Court bench by the late Gov. 
Llewellyn Powers in 1900 as the succes- 
sor of the late Judge Haskell. He was 
a past Grand Chancellor of the grand 
lodge of Maine, Knights of Pythias. 
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